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Forord

Det ir en stor glidje att i denna volym av fakultetens skriftserie De lege
kunna samla ett betydande antal skrifter inom miljorittens omrade. Vid
Juridiska fakulteten, Uppsala universitet, har det genom édren byggts upp
en betydande forskargrupp i miljéritc. Numera seniorprofessorerna Jan
Darp6 och Gabriel Michanek har varit — och ir alltjimt — centrala i fors-
kargruppen. I denna volym har Jan och Gabriel samlat en rad uppsatser
och artiklar som de forfattat var och en for sig eller tillsammans med
andra forskare. I en inledande uppsats har de beskrivit miljérittens ut-
veckling vid Uppsalafakulteten. Ett varmt tack till Jan och Gabriel for det
arbete ni har lagt ned for att gora denna volym av De lege mojlig.

Mattias Dahlberg
Redaktor for skriftserien De lege



Forfattarnas forord

Uppsatserna i denna bok speglar miljérittens roll i en tid di samhillet
forandras pa grund av okad fororening, klimatforindring, dverexploate-
ring av naturresurser och utarmning av biologisk mingfald, m.m. Hir
diskuteras dven hur miljéritten bor eller rentav méste utvecklas for att
kunna méta dessa foérindringar i samhillet och miljon. Samtliga uppsat-
ser har publicerats tidigare och vi vill tacka medférfattare och forlag for
att de nu far aterpubliceras. Vi vill dven tacka Juridiska fakulteten for att
De lege ar 2019 dgnas at miljoriteen.

Jan Darpo och Gabriel Michanek
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Inledning

1 Miljoritten

Miljoritten bestar av rittsregler som paverkar minniskans forhallande
till den yttre miljon. Miljérittens primira skyddsobjeke ir kvaliteten pa
luften, vattnet och marken, liksom den biologiska méngfalden. Minni-
skors hilsa dr ocksa ett centralt skyddsforemal pa rittsomridet, men bara
i situationer nir det finns ett samband med paverkan péa den yttre mil-
jon. Den miljorittsliga kontrollen triffar manga olika slags verksamheter,
sisom industrier och andra férorenande anliggningar, fysiska ingrepp i
naturen i samband med vattenkraftsutbyggnad, mineralbrytning, skogs-
bruk, jakt, fiske, anvindningen av naturresurser och energi och hante-
ringen av kemikalier och avfall, m.m.

Miljoritten har kopplingar till flera andra rittsomraden. Hir finns
inslag av civilritt genom bestimmelser om enskilda ansprik och skade-
stand. Inte sillan analyseras miljorittsliga problem utifran ett process-
rittsligt perspektiv, t.ex. med avseende pa frigor om deltagande och kla-
goritt i miljomal. I andra fall 4r kopplingen straffritslig, skatterittslig
eller konstitutionellrittslig m.m. I de allra flesta situationer finns dock ett
tydligt forvaltningsrittsligt samband. Det handlar om krav som samhil-
let stiller pd dem som paverkar miljon genom verksamheter och dtgirder.
Miljokraven stills nistan undantagslost av sirskilda provnings- eller till-
synsmyndigheter, antingen direke eller genom att nagon begir att de ska
ingripa. Styrningsinstrumenten ir de vanliga i dessa sammanhang, det
vill siga tillstind och dispenser, myndighetsforeskrifter, foreligganden i
enskilda fall, viten och avgifter, och sa vidare. P4 sa vis kan man siga att
miljéritten idag genom sitt genomférande, regeluppbyggnad och ritts-
killemetod typiskt sett frimst 4r forvaltningsrittslig.



Inledning

Svensk miljoritt, savil lagstiftning som rittstillimpning och forsk-
ning, priglas allt mer av rittsutvecklingen internationellt och inom EU.
Detta ir en foljd av att de allvarligaste miljoproblemen idag ar grinséver-
skridande och ibland globala. En viktig uppgift for miljorittsforskningen
idag dr att analysera och visa vilken roll ritten kan fylla i klimatpoliti-
ken och for att stoppa den pigiende globala degraderingen av biologisk
méngfald.

Aven om det finns 6verlappningar med andra rittsvetenskapliga im-
nen, finns vissa sirdrag inom miljéritten. Det handlar ofta om rittens ge-
nomférande av internationella eller nationella miljépolitiska mal. Detta
stiller ofta sirskilda krav pa den rittsliga bedémningen. Perspektivet
méste vara geografiskt brett, men dven framtidsinriktat. Mélet “hallbar
utveckling”, inskrivet i bl.a. miljobalken, innebdr att hinsyn ska tas till
savil dagens som framtida generationers behov. Vid provningen av ett
nytt kraftvirmeverk ska mark- och miljodomstolen inte bara préva hur
nirliggande bostadsomriden paverkas idag, utan dven de lingsiktiga ef-
fekterna pd minniskor och miljo. Vidare méste det kollektiva perspektivet
uppmirksammas. Exempelvis kan ett enskilt vindkraftverk som provas
anses skapa stor lokal miljopaverkan samtidigt som mingden genererad
fornyelsebar energi 4r liten. Vindkraftverket 4r dock en del i utbyggnaden
av vindkraft i landet som sammantaget ger ett betydande energitillskott
och ir en del i energiomstillningen och klimatpolitiken, ndgot som ska
beaktas i den rittsliga prévningen.

Det tydligaste sirdraget hos miljéritten — och det som frimst gor att
imnet 4r en egen juridisk disciplin — 4r forhallandet mellan rittsreglerna
och den yttre miljon, eller som det uttrycks i den grundliggande liro-
boken pi omridet, “sambandet mellan minniskans lagar och naturens
lagar”.! De forra kan vi styra éver, men inte de senare. Det gir s3 att siga
inte att beordra Ostersjons bottnar att syresitta sig effektivare eller den
vitryggiga hackspetten att trivas i den moderna industriskogens mono-
kultur. Alltsi maste rittsreglerna forhalla sig till processerna i naturen
for att kunna fungera som effektiva styrmedel. De maste tillgodose en
adaptiv forvaltning av naturresurserna, med andra ord utga fran att kun-
skapen om naturen ofta ir osiker (t.ex. nir ett tillstaind ges), men dven
att naturmiljon stindigt férindras pd grund klimatuppvirmning m.m.
Inom miljéritten anvinds ocksa en rad olika begrepp som ir mer eller

! Michanek, G. och Zetterberg, C. Den svenska miljiritten, 4:e uppl., lustus forlag 2017,
s. 30.
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mindre biologiska/ekologiska, till exempel "god ekologisk status” i ett
vattendrag eller "gynnsam bevarandestatus”™ hos en art.

De sirskilda sirdragen inom miljéritten paverkar forskningsuppgif-
terna. Forskaren miéste utreda hur miljérittsliga mél och sirskilda prin-
ciper forhéller sig traditionella rittsliga principer och synsitt. Sddana fra-
gestillningar aktualiseras i flera av uppsatserna i denna bok. Exempelvis
innebir den miljoritesliga forsiktighetsprincipen att miljokrav ska stillas
redan vid en sannolikhet f6r negativ miljépaverkan, ett synsitt som kan
vara svart att férena med traditionell syn pa rittssikerhet och legalitet. En
adaptiv forvaltning innebir att tillstand till industrier och vattenkraftverk
méste omprovas i takt med exempelvis klimatforindringar och nyvunnen
kunskap, medan en traditionell syn p4 tillstindet 4r att det i grunden ska
ge en trygghet mot nya krav. Ytterligare ett exempel 4r att det rittsliga
genomforandet av nationella miljomal ofta kommer i konflikt med andra
rittsligt skyddade intressen, sisom kommunalt sjilvstyre och dganderitt.

Vidare innebir sambandet mellan miljoritten och naturvetenskapen
att miljoritesforskaren i ménga fall samarbetar med ekologer eller andra
naturvetare. Réttsvetaren behover naturvetaren for att nirmare begripa
reglernas konsekvenser f6r naturen. Naturvetaren behéver rittsvetaren
for att veta var grinserna gér for tilliten miljopaverkan. Tillsammans kan
de tydliggora konflikterna och utveckla nya, mer dndamalsenliga styr-
medel. Eftersom ritten bara ir en del i samhillets styrning inom miljs-
politiken samarbetar miljérittsforskare inte sillan dven med ekonomer,
statsvetare och andra samhillsvetenskapliga forskare.

2 Miljoritten i Uppsala

Det var vid den Juridiska fakulteten i Uppsala som den moderna miljs-
ritten utvecklades. Bertil Bengtsson var en pionjir inom imnet.” Han har
forfattat manga bocker och uppsatser i amnet. En av de férsta var Miljo-
ritt fran 1970,> som inspirerade studenter vid undervisningen i speciell
fastighetsritt och i helt nya specialkurser i miljéritt. En annan foreging-
are i dmnet var Staffan Westerlund, som inledde sin forskarbana i slutet

2 Bland tidigare rittsvetare ska sirskilt framhéllas Seve Ljungman. Hans doktorsavhand-
ling hade stor betydelse for rittsutvecklingen och utformningen av miljoskyddslagen
(1969:387); Ljungman, S. Om skada och oligenhet frin grannfastighet. Ett bidrag till liran
om immissionernas rittsliga behandling, Uppsala 1943.

3 Bengtsson, B. Miljjritt, stencil, Juridiska féreningen, Uppsala 1970.
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av 1960-talet och disputerade pa avhandlingen Miljofarlig verksamhet
1975.4 Han blev professor i dmnet 1992 och ir den som byggde upp
forskningen och utbildningen i miljoritt i Uppsala. En stor del av de
seniora miljorittsforskarna i Sverige idag har varit doktorander i Uppsala
under Westerlunds handledning. De har i sin tur handlett ett stort antal
doktorandsprojekt.

Idag (2019) finns flera miljorittsforskare vid Uppsala-fakulteten. Gab-
riel Michanek har studerat ritesfragor kring miljokvalitetsnormer, vatten-
forvaltning, naturskydd, marint fiske och energisystem.> Charlotta Zetter-
berg har haft projekt om den rittsliga regleringen av genteknisk verksam-
het (GMO),° jordbruk, kemikalier, frihandel, biotopskydd och ekologisk
kompensation. Jan Darpis forskning har rort regler om efterbehandling,”
tillstaindsregimer, miljoprocess samt naturskydd. Dirutéver har han skri-
vit om tillgingen till riteslig provning i miljosaker och forhallandet mel-
lan EU-ridtt och nationell ritt. Jur. dr Maria Forsbergs forskning fokuserar
pa skoglig verksamhet och grona frigor, d.v.s. naturvird och artskydd.®
Jur. dr Annika K. Nilsson ir inrikead pa frigor om miljstillsyn.” Jur. dr
Henrik Josefsson har savil rittsliga som biologiska universitetsstudier som
bakgrund. Hans inriktning dr mot frigor om vatten,'” biodiversitet och
ekologisk kompensation. Jur. dr Yaffa Epstein inspirerades av Jan Darpos
kurs i EU-miljéritt vid Minnesota Law School i Minneapolis under host-
terminen 2008."" Hon genomférde direfter forskarutbildningen i miljo-
ritt vid Uppsalafakulteten och forskar med inriktning pa artskydd och

* Westerlund, S. Miljofarlig verksambet. Ritrstekniska studier av de centrala tillitlighetsreg-
lerna i miljiskyddslagen pi grundval av teori och praxis, Norstedts & Soner 1975.

> Michanek G. Energiritt. En undersikning frin mark- och miljorittslig utgingspunikt med
sdrskild inrikining pa fragor om energihushillning, Tustus forlag 1990 (doktorsavhandling).
6 Zetterberg, C. Miljérittslig kontroll av genteknik, lustus forlag 1997 (doktorsavhand-
ling).

7 Darpd, J. Eftertanke och forutseende. En rittsvetenskaplig studie om ansvar och skyldigheter
kring fororenade omriden, Uppsala universitet 2001 (doktorsavhandling).

8 Forsberg, M. Skogen som livsmiljo. En rittsvetenskaplig studie om skyddet for biologisk
mdngfald, Uppsala universitet 2012 (doktorsavhandling).

9 Nilsson, A K. Enforcing Environmental Responsibilities: A Comparative Study of Environ-
mental Administrative Law, Uppsala universitet 2011 (doktorsavhandling).

19 Josefsson, H. Good Ecological Status. Advancing the Ecology of Law, Uppsala universitet
2015 (doktorsavhandling).

! Juridiska fakulteten i Uppsala har ett arligt utbyte med Minnesota Law School i Min-
neapolis.
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naturdispenser.'? Slutligen disputerade Agnes Hellner under hostterminen
2019 med en avhandling som behandlade EU:s miljo- och processritt
och dess forhillande till nationell (frimst fransk och tysk) konstitutionell
ritt och forvaleningsprocess.'?

I Uppsala har slutligen dven Jason Czarnezki, professor vid Pace Uni-
versity (New York), ett pagiende doktorandprojekt om offentlig upp-
handling som milj6rittsligt instrument i en jimforelse mellan EU och
USA.

Den stérsta delen av forskningen i miljoritt i Uppsala 4r externfinan-
sierad och projekten ir ofta flervetenskapliga. Det finns ett nira sam-
arbete mellan Uppsala-fakultetens forskare och miljoritesforskare i andra
linder, inte minst i Norden. Slutligen ska nimnas Nordisk miljorittslig
tidskrift, med 2—-3 nummer per dr (www.nordiskmiljoratt.se). Charlotta
Zetterberg ir redaktor.

3  Antologin

12019 ars utgiva av De lege har vi valt ut tretton miljorittsliga uppsatser.
Vi har delat in dem i tre grupper, som inte ir vil avgrinsade sinsemellan.
Forst tar vi upp négra allminna miljoritesliga fragor. Uppsatsen 7he Pre-
cautionary Principle in Sweden' utgdr et kapitel i en antologi om for-
siktighetsprincipens utveckling i Norden, USA och EU. Uppsatsen visar
att det tinkande som hor tll forsiktighetsprincipen utvecklades tidige
i svensk miljolagstiftning och rittspraxis, innan namnet “forsiktighets-
princip” fanns. Principen lagreglerades uttryckligt i Sverige forst 1999, i
samband med miljébalkens (1999:808) tillkomst. I uppsatsen framhalls
att forsiktighetsprincipens generella rickvidd pa miljomradet inte av-
speglas tydligt i den svenska lagstiftningen. I artikeln 7he Commission: a

12 Epstein, Y. The Big Bad EU? Species Protection and European Federalism: A Case Study
of Wolf Conservation and Contestation in Sweden, Uppsala universitet 2017 (doktorsav-
handling).

3 Hellner, A. Arguments for Access to Justice: Supra-individual Environmental Claims Be-
Jfore Administrative Courts. Uppsala universitet 2019 (doktorsavhandling).

" Michanek, G. Sweden. Implementing the Precautionary principle. Approaches from the
Nordic Countries, EU and USA (ed. De Sadeleer, N.), London: Earthscan Publications
Led 2007, p. 120-136.
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sheep in wolf’s clothing?® behandlas kommissionens roll i genomforan-
det av EU-rétten i medlemsstaterna pa miljsomradet. Med overtridel-
sedrendet om den svenska licensjakten pd varg som exempel diskuteras
for- och nackdelar med instrumentet. Aven om det kan vara effektivt i
vissa situationer lider det av avsaknaden av transparens, bristande forut-
sebarhet och konsekvens beroende pa politiska verviganden inom EU-
byrékratin. Trots detta utgor overtridelsedrenden ett viktigt komplement
till forhandsavgéranden frin EU-domstolen for att se till att medlemssta-
terna lever upp till sina EU-ridtesliga forplikeelser pd miljoomradet. I Pul-
ling the trigger'® diskuteras genomforandet av Arhuskonventionen inom
EU och dess medlemsstater. Utifran den rittspraxis som EU-domstolen
bildat hivdas hir att miljdorganisationerna ses som representanter for
det allminna intresset och ska ddrmed ha méjlighet att i domstol utmana
miljomyndigheternas stillningstaganden under EU-ritten, oavsett om
det dr friga om beslut eller passivitet. P4 sd vis kan sigas att den EU-rdtts-
liga ritesskyddsprincipen gir lingre 4n Arhuskonventionen, dtminstone
ndr det giller forpliktelser som ir ovillkorliga och tillrickligt precisa.

I den andra kategorin skrifter ligger fokus pa artskyddet. Artikeln £U-
riitten och den processuella autonomin pé miljoomridet' tar sin utgangs-
punkt i det uppmirksammade malet om Bunge-tikten pa Gotland. Hir
analyseras svenska s.k. tillidighetstorklaringar, ett slags preliminirbeslut
om att ett visst projekt kan utforas pé en sirskild plats. En sidan kon-
struktion medfér problem nir det giller genomforandet av materiella
EU-rittsliga krav, i Bunge-malet illustrerat genom art- och habitatdirek-
tivet (92/43). Som Hogsta domstolen sedermera konstaterade, krivs i
ett fall som detta att nigot beslutsorgan gor en samlad bedémning som
uppfyller unionsrittens krav pa fullstindighet, exakthet och slutlighet
(NJA 2013 s. 613). Detta krav gor att tillidighetsforklaringar mister sin
betydelse i ménga situationer da tillstaind for en verksamhet ska med-
delas. I uppsatsen Strictly Protected European Wolf Meets Swedish Hun-

Y Darpé, J. The Commission: a sheep in wolf's clothing? On infringement proceedings as
a legal device for the enforcement of EU law on the environment, using Swedish wolf ma-
nagement as an example. Journal of European Environmental and Planning Law (Brill/
Nijhoff) 2016 s. 270.

16 Darps, J. Pulling the trigger. ENGO standing rights and the enforcement of environme-
ntal obligations in EU law. In Environmental Rights in Europe and Beyond. Ed. Sanja
Bogojevi¢ and Rosemary Rayfuse. Hart Publishing 2018, s. 253.

7 Darpd, J. EU-riitten och den processuella autonomin pa miljéomridet. Om svenska tillit-
lighetsforklaringar och motet med europaritten. Nordisk Miljorateslig Tidskrift 2012:2, s. 3.
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ter with License to Kill'® analyseras frigan om det EU-rittsliga art- och
habitatdirektivet over huvud taget medger den licensjakt pa varg som
tilldes i Sverige. Huvudregeln i direktivet dr forbud mot att déda varg.
Det undantag som tillimpats vid licensjake ir artikel 16.1(e), som inte
implementerats korreke i svensk jaktlagstiftning. Regeln innebir bl.a. att
undantag bara fir goras for “vissa exemplar”. Detta och vissa andra krav
i regeln kan inte, eller svarligen, férenas med de svenska besluten om
licensjakt, som i huvudsak endast begrinsats s att hogst ett visst antal
vargar far fillas. Artikeln behandlar 4ven frigan hur man ska tolka direk-
tivets undantagsregel mot bakgrund av olika sprikversioner. Vindkraft
och brister i hijden" diskuterar artskyddet vid prévningen av vindkraft-
verk. Hir analyseras hur det s.k. avsiktsbegreppet i artikel 12 i art- och
habitatdirektivet (92/43) har hanterats i svensk rittspraxis utifrin det
internationella regelverket och EU-domstolens rittspraxis. Jimforelser
gors ocksd med hur artskyddsbestimmelserna tillimpas i andra linder.
Slutsatsen ir att vindkraft — liksom alla andra slags verksamheter — kan
innebira ett avsikdligt dodande eller storande av faglar om en sidan effeke
kan med tillimpning av forsiktighetsprincipen kan befaras. Artikeln 4r
skriven i samarbete med en naturvirdskonsulent med ling erfarenhet av
arbetet med EUs naturvardsdirektiv. Uppsatsen Arzskydder, politiken och
Juridiken®® ir av overgripande karakedr. Hir diskuteras rittens roll med
utgdngspunke fran att de svenska miljékvalitetsmalen om naturskydd,
sasom ”Ett rikt vixt- och djurliv” och "Levande skogar”, inte kommer att
nas med dagens styrmedel, enligt Naturvérdsverkets drliga utvirderingar.
Hir utgdr egendomsskyddet i 2 kap. 15 § regeringsformen ett avgérande
praktiskt hinder, eftersom bristande resurser att ersitta markigare kan
innebira att arters livsmiljoer maste offras i stillet for att skyddas. Ar-
tikeln Landscape Planning — Paving the Way for Effective Conservation of
Forest Biodiversity and a Diverse Forestry?*! ir ytterligare ett exempel pa
hur miljoritten samarbetar med andra vetenskaper. Forfattarna till denna

18 Michanek, G. Strictly Protected European Wolf Meets Swedish Hunter with License to
Kill. Pro Natura: Festskrift til Hans Christian Bugge (eds. Backer I. L., Fauchald O. K.,
Voigt C.), Universitetsforlaget Oslo 2012, 323-345.

1 Darps, J. & Lindahl, H. Vindkraft, figlar och brister i hojden. Om artskyddet vid prov-
ningen av vindkraftverk. Nittidningen JPMiljénet 2015-10-15.

20 Michanek, G. Artskyddet, politiken och juridiken. Bertil Bengtsson 90 &r (red. Blomst-
rand S., Mattsson D. och Skarhed A.), Jure 2016, s. 383-397.

21 Michanek, G. et al. Landscape Planning — Paving the Way for Effective Conservation of
Forest Biodiversity and a Diverse Forestry? Forests 2018, 9, 523, p. 1-15.
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skrift 4r verksamma inom dmnena miljoritt, naturvardsbiologi och skogs-
ekonomi. I artikeln beskrivs hur behoven av att bevara livsmiljoer och
konnektivitet i det skogliga ekosystemet, motverkas av ett skogsbruk som
ar fragmenterat geografiskt och dir skogsbruksitgirderna sker vid olika
tidpunkter. Detta forsvéirar en indamaélsenlig tillimpning av den svenska
artskyddsforordningen, som i sin tur ska genomfora artskyddskraven i
EU:s fageldirektiv och art- och habitatdirektiv. Enligt forfattarna kan en
reglerad landskapsplanering vara en strategisk metod for att uppna skog-
lig biologisk mangfald och ett varierat skogsbruk.

Den tredje kategorin uppsatser i antologin 4r inom omréidet vatten-
forvaltning och energiutvinning. I Adaptive Management of EU Marine
Ecosystems — About Time to Include Fishery** analyseras rittsliga mdl och
instrument inom EU for att motverka overfisket och dess skador pd det
marina ekosystemet i EU:s vatten. I uppsatsen framhalls vissa svagheter i
skyddsreglerna i ramvattendirektivet och det strategiska marina direktivet
var for sig, men framfor allt den bristande samordningen mellan dessa
ckologiskt dvergripande planeringsdirektiv och EU:s mer specifika fiske-
riforordning. I One national wind power objective and 290 self-governing
municipalities> analyseras tvd mojliga hinder mot den nationella pla-
nen for vindkraftsutbyggnad: det kommunala planmonopolet och den
kommunala vetoritten vid tillstindsprovning av stora vindkraftsprojekt.
Vetoritten innebir att kommunen maste tillstyrka for ate linsstyrelsen
ska kunna tillstind. Kommunen behéover inte redovisa ndgot skil till var-
for den inte tillstyrker. I artikeln ifrigasitts om denna ordning 4r forenlig
med artikel 13 i EU:s direktiv om frimjande av anvindningen av energi
frin fornybara energikillor, som kriver att de nationella reglerna som
styr tillstindsprévning m.m. ir “objektiva, transparenta, proportionella
och inte diskriminerar mellan sokandena och ir utformade s att de tar
fullstandig hinsyn till sirdragen hos olika teknikslag for energi fran for-
nybara energikillor”.

EU:s ramvattendirektiv antogs dr 2000 och innebar flera radikala krav
pa hur lagstiftning och vattenforvaltning ska utformas i medlemsstaterna.

22 Michanek, G. och Christiernsson, A. Adaptive Management of EU Marine Ecosystems
— About Time to Include Fishery. Scandinavian Studies in Law: Envionmental Law (red.
Wahlgren P) Stockholm Institute for Scandinavian Law 2014, s. 201-240.

% Michanek, G. One national wind power objective and 290 self-governing municipalities.
Renewable Energy Law in the EU: Legal Perspectives on Bottom-up Approches (eds. Pee-
ters M. and Schomerus T.), Cheltenham, UK: Edward Elgar Publishing 2014, 144—164.
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Inledning

En betydande del av den miljorittsliga forskningen de senaste aren har
handlat om ramvattendirektivet och genomférandet nationellt.
Uppsatsen EU:s adaptiva vattenforvaltning och svenska miljorittsliga
traditioner® behandlar forhallandet mellan ett modernt miljériteslige
instrument som utgar frin miljons stindiga férinderlighet och den his-
toriskt forankrade svenska vattenritten, med i princip eviga tillstind till
vattenverksamheter. Ndgot liknande kan sigas om Tradition och fornyelse
pé vattenriittens omride®> som tar upp tvd fragestillningar; dels i vilken
utstrickning man kan stilla nya miljokrav pa gamla verksamheter, dels
om ersittningsritten och forindringskraven. Utgingspunkten i diskus-
sionen 4r europarittslig i vid mening, dvs. vilken hinsyn som maste tas
till verksamhetsutdvarnas berittigade forvintningar i sadana situationer
enligt EU-rdtten och EKMR. I antologin ingér slutligen rapporten S4
néra och inda sa lingt borta®® som ir en svensk betraktelse av den norska
tillstindsregimen for vattenkraftverk. Den overgripande fragan ir un-
der vilka omstindigheter som givna tillstind kan 4ndras for att méta
moderna miljokrav och nutida samhillsuppfattningar. Rapporten giller
alltsa “tillstands negativa rittskraft” och omprévningsreglerna i miljébal-
ken, eller som det kallas pa norska: “omgjeringsreglene i vassdragsretten”.

Jan Darpé & Gabriel Michanek

24 Michanek, G. EU:s adaptiva vattenforvalining och svenska miljoritssliga traditioner.
Lov, liv och laere: Festskrift til Inge Lorange Backer (eds. Bugge H. C., Indreberg H.,
Syse A., Tverberg, A. Universitetsforlaget, Oslo 2016, s. 352-365.

% Darpd, J. Tradition och fornyelse pa vattenriittens omride. Om métet mellan gamla till-
standsregimer och moderna miljokrav. Nordisk Miljoriceslig Tidskrift 2014:2, s. 101.

26 Darpb, J. Sd niira, och iindi si lingt bort! En svensk betraktelse av norsk vattenritt och
Jragan om tillstinds rittskraft. Rapport inom forskningsprogrammet SPEQS, Faculty of
Law/Uppsala Universitet, Working Paper 2016:1.
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Gabriel Michanek

The Precautionary Principle in Sweden*

1 Introduction

The precautionary principle in Sweden is included in Chapter 2, section
3 of the 1998 Environmental Code." It includes a general obligation to
take precautions in order to ‘prevent, hinder or combat damage or det-
riment to human health or the environment’. Such precautions shall be
taken ‘as soon as there is cause to assume that an activity or measure may
cause damage or detriment to human health or the environment'.

The principle was codified in Sweden when the Environmental Code
was adopted in 1998. However, it would be wrong to say that the 1998
principle is a new phenomenon in Swedish environmental law. Sweden
already adopted a precautionary approach* in 1941 when the 1918 Water
Act was amended to include a permit control of industrial waste wa-
ter. The precautionary approach was further clarified and expanded after

* Implementing the Precautionary principle. Approaches from the Nordic Countries, EU and
USA (ed. De Sadeleer, N.), London: Earthscan Publications Led (2007), p. 120-136.

! Many thanks to Professor Nicolas de Sadeleer and Professor Staffan Westerlund, and
also to Professor Bertil Bengtsson and several of my other colleagues at Lulea University
of Technology, Division of Jurisprudence, Sweden, for providing me with useful com-
ments on this chapter.

2 T use the term ‘precautionary approach’ for the period before 1998 since the expression
‘precautionary principle’ was not then used in the Swedish legal texts. This distinction in
terminology between principle and approach does 7ot indicate a distinction in the mean-
ing of the two; compare de Sadeleer, N. (2002) Environmental Principles: From Political
Slogans to Legal Rules, Oxford University Press, Oxford, p. 92.
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1969. The historical background is described initially in this chapter. It is
essential for the understanding of today’s precautionary principle in the
Environmental Code.

After a short overview of the code’s most important components, which
should be useful for non-Swedish readers, the precautionary principle is
analysed in more detail. The scope of the principle is discussed. Since the
Environmental Code aims not only at protection against pollution and
similar nuisances, but also at nature conservation and rational manage-
ment of natural resources and energy, what role does the precautionary
principle play in this wider context?

Two crucial issues relate to evidence. First, the code is clear on the
point that when it is uncertain if pollution (or other nuisance) may cause
damage to health or the environment, it is, in principle, not the envi-
ronmental authority (guarding public interests) or the neighbour (whose
personal health or private property is threatened) who must prove the
existence of a future damage in order to achieve protective measures or
prohibitions. By contrast, the operator has to prove that damage will not
occur in order to be spared from such restrictions. This issue — the opera-
tor’s burden of proof — will be elaborated upon more closely. Secondly, an
important question is also at what szandard of evidence are requirements
to take precautions triggered? This question will also be discussed, al-
though a clear answer is not evident.

When discussing the application, in practice, of the precautionary
principle, it is necessary to address some elements in the Swedish legis-
lation that may be described as contra productive to the principle, espe-
cially provisions indicating that environmental interests shall be weighed
against costs for the operator and other opposite interests (in some cases,
opposite environmental interests), but also possible conflicts between the
precautionary principle and the general legal principles of legality and
legal certainty.

In this chapter, I have consulted legal texts and preparatory works.’?
Case law is meagre; but I have selected some verdicts that illuminate the
application of principle in connection with control of chemicals in big
industrial installations.

3 Although clearly subordinated the legal text and, of course, not legally binding, pre-
paratory works play a relatively important role as legal source in Sweden.
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2 A precautionary approach

2.1 The birth of a precautionary approach in 1941
Swedish industry developed rapidly during the beginning of the 20th

century without significant interference from environmental authorities
requiring a reduction of pollutants, although, since 1880, there had been
some legal support for such requirements.* The enforcement was occa-
sional and often conducted when the damage was already a fact. Water
quality in several lakes and sea bays had degraded substantially, and the
Swedish Parliament decided, in 1941, to amend the 1918 Water Act in a
way that should be regarded as a precautionary approach.

The 1941 amendment introduced a concession system for discharges
of industrial wastewater.’ It was as a principle rule generally prohibited to
discharge such wastewater when the pollution caused ‘detriment of any
significance’. However, the operator had the right to apply for a licence at
the Water Court,® which could exempt from the general prohibition. The
operator was then obliged to prevent the pollution by taking ‘reasonable’
precautions.” So a precautionary approach was introduced in the sense
that no new industrial discharges of any significance were allowed with-
out a prior licence and reasonable precautions. It was generally assumed
that such discharges caused danger to the health or the environment.

2.2 Environmental Protection Act 1969: Expanded and
clarified precautionary approach

Although principally important, the 1941 amendment did not suffi-
ciently improve the water quality near industrial installations. The Water
Courts were criticized for imposing too lenient requirements. Besides, the
scope of the legal control introduced in 1941 was too narrow. It included
only water pollution emanating from discharges from certain kinds of

4 Regulation 1880 Concerning Landowners’ Right to the Water on his Land, section 12.
Concerning the development of legislation for pollution control before 1969, see Darps,
J. (1994) “Vem har ansvaret, Rittsliget idag och forslag for framtiden’, Naturvirdsverket,
rapport, vol 4354, pp. 10-30.

> There were also restrictions concerning cloak water, but they were not as far reaching.
¢ Certain civil courts were appointed as Water Courts. Their verdicts could be appealed
to one High Water Court, in Stockholm. The Supreme Court was the last instance.

7 Water Act 1918, Chapter 8, section 32. If there was risk of severe damage, only the
government was empowered to issue a licence.
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installations, not from other forms of land use. Even more importantly,
other forms of nuisances, especially air pollution, were excluded from an
efficient legal control.® It was time for a new legal revision, resulting in
the adoption in 1969 of the Environmental Protection Act.

The act was a cornerstone in Swedish environmental legal history. It
applied to almost all kinds of pollution and other nuisances (noise, heat,
smell, changes in landscape, etc., but not, for example, radiation). Thus,
in 1969 Sweden introduced integrated pollution prevention control. The
number of activities for which a licence was required increased signifi-
cantly. The responsibility for licensing was transferred from the Water
Courts to a new National Environmental Licensing Board (Koncessions-
niamnden _for miljoskydd) and (with regard to smaller installations) to the
regional boards.

The act applied to so-called ‘environmentally hazardous activities’. The
term ‘hazardous” was deliberately chosen to indicate that a risk of damage
or other detriment was sufficient for the act to apply and to trigger con-
straints on the activity. This important approach was further explained in
the Government Bill:

Damages can be counteracted ... by taking into account the risk when con-
sidering if and under what conditions an activity may be conducted. It is
in my opinion necessary that the authorities applying the legislation take
into account the danger for the health interest and other public aspects that
may be connected with still unknown or insufficiently explored pollutants.
I consider it to be natural that the uncertainty related ro the danger of a sub-
stance shall not strike against the public but instead on the person [who] emits
the substance into the air or the water. This principle is of the greatest practi-
cal importance. It means that one does not have to wait to intervene until
damages have occurred. It means also that a person who wants to discharge
an insufficiently known substance, provided there is a well-founded reason
to assume that the substance is dangerous, must be able to show that there
is no risk for a detriment [this author’s italics].’

So, the Environmental Protection Act provided environmental authori-
ties with the power to act in situations of uncertainty. The risk of damage

8 Health Protection Ordinances applied, but mainly for the control of sanitary detri-
ments in towns.

9 Prop. 1969:28, Miljskyddslagen (Government Bill, this author’s translation), p. 210.
See also SOU 1966:65, Lufifororening, buller och andra immissioner (state commission
report preceding the Government Bill), p. 211.
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or detriment was normally sufficient to trigger requirements on precau-
tions (alternative locations, purification techniques, limitation of pro-
duction, etc.), but also, occasionally, to prohibit the activity as such. The
activity was, as a principle rule, prohibited (there were exemptions) if it
was ‘likely to cause significant damage or detriment to human health or
the environment’ (this author’s italics).!”

However, there was an initial threshold. Loose speculations on possi-
ble impacts were not sufficient to trigger requirements. As pointed out
in the preparatory works, there should be a ‘well-founded reason to as-
sume’ that a substance is dangerous.'! The risk had to be ‘noteworthy’.!?
Thus, there was an initial task for environmental authorities, neighbours
or environmental organizations to deliver at least some scientific material
indicating a noteworthy risk. After passing this threshold, the burden on
proof shifted to the operator (polluter).

While the law was essentially clear on the issue of burden of proof, it
was blurry with regard to the question of how far-reaching the opera-
tor’s assessment had to be in order to be released from the requirements
on precautionary measures or prohibitions. There was no legally deter-
mined standard of evidence to apply. Preparatory works and case law
did not provide any guidance with regard to this often crucial issue. It is
reasonable to assume that the standard varied depending upon the cir-
cumstances in each case. Westerlund points out certain circumstances as
probably relevant: the extent and the degree of complexity of the feared
effect; the cost of investigating the environmental effects and appropriate
precautions; the fact that the activity was either new or already existing;
and the costs of combating the effect (if existing and not insignificant).!?

Placing the burden of proof on the operator was important, in prac-
tice, and farreaching requirements were sometimes imposed despite
the uncertainty of the effects. There were several cases when the entire
application was turned down because of insufficient assessment by the
operator. However, the necessity of considering risks was confronted by

10" Section 6. In SOU 1966:65, Lufifororening, buller och andra immissioner, p. 221, the
so-called Emission Experts Commission ‘underline[d] that it is sufficient to fear for a
significant detriment: in other words, that a considerable isk for such a detriment exists’
(italics in original).

1 Prop. 1969:28, Miljéskyddslagen, p. 210.

12.SOU 1966:65, Luftfirorening, buller och andra immissioner, p. 221.

13 Westerlund, S. (1990) Miljiskyddslagen. En analytisk lagkommentar, Amyra Forlag,
p. 14.
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another cornerstone in the Environmental Protection Act: balancing en-
vironmental interests against the operator’s costs, as well as supply of jobs
and other public benefits. In other words, although risks were deemed to
be considerable (and even if severe environmental damage might occur),
environmental requirements had to stand back if they were outbalanced
by opposite interests. An illustrative example is a permit case from the
mid 1970s related to the metal industry Ronnskirsverken, built in 1930
in the town of Skellefted in northern Sweden, along a bay adjacent to
the Baltic Sea. The discharges into the Baltic and the air included many
different substances, several of them typically very dangerous, such as
cadmium, lead and mercury. The amount of certain pollutants was huge,
in some cases more than 50 per cent of the total amount discharged in
Sweden into air or water. Ronnskirsverken was, without competition,
the single most polluting industry in Sweden.

Despite the great complex of discharges, and several years of monitor-
ing, no severe impacts on the marine ecosystem in the surroundings of
the industry were registered. Nevertheless, the National Environmental
Licensing Board quoted the abovementioned formulations in the pre-
paratory works relating to risks and pointed out the operator’s burden
on proof. The board concluded, with regard to the situation at Rénn-
skirsverken, that even if far-reaching precautions were required, the
pollution was ‘/ikely to cause significant damage or detriment to human
health or the environment (this author’s italics). The activity thereby ful-
filled the criteria for prohibition stipulated in the principle rule in section
6 in the Environmental Protection Act. However, section 6 also included
an exemption if strong opposite public interest was deemed to be more
important than the risks for health or the environment. It was (and still
is) the government that carries out the weighing of interests in these se-
vere conflict cases. In the case of Ronnskirsverken, the environmental
risks were regarded as less weighty than the impacts on trade and industry
and employment in the whole of northern Sweden. Consequently, the
government approved a continuation of the heavily polluting activity in
1975.1 Far-reaching requirements to decrease emissions were imposed
in the form of gradually strengthened permit conditions. Today the dis-
charges have been significantly reduced.

14 Governmental decision 18 June 1975, No 167/75 and National Environmental Li-
censing Board (Koncessionsnimnden f6r miljéskydd) No 3/75.
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2.3 Next step: A precautionary approach in the legal
control of chemicals

It was generally recognized that the control of industrial installations ac-
cording to the Environmental Protection Act significantly improved the
quality of air and water in many areas. Nevertheless, there were alarm-
ing observations in Sweden of the far-reaching decline of certain species’
populations to levels close to extinction — for example, the yellowham-
mer (Emberiza citronella), the kestrel (Falco tinnunculus) and the osprey
(Pandion haliaetus), due to release of mercury (e.g. in planting seeds),
and the whitetailed eagle (Haliaeetus albicilla), due to exposure to PCB
and DDT." It became obvious that the environmental impacts resulting
from the fast introduction of new chemicals into the market could not be
prevented solely by permit control of single installations. It was necessary
to legally address the chemicals and to prevent risks at the initial stage.
The 1973 Act on Products Hazardous to Health and the Environment
was the first Swedish framework statute for a coordinated control of all
chemicals. It was at this time an advanced legislation from an interna-
tional perspective. The legislator was clearly inspired by the precaution-
ary approach developed in the Environmental Protection Act. Environ-
mental authorities should be able to intervene already when they had:

... good reason to suspect a risk for damage. If so, the producer must, to
avoid prohibitions or restrictions, as far as possible with respect to present
scientific position prove that the suspicion is unfounded. He will otherwise
have to accept that the authorities act according to the assumption that the
product is health and environmentally hazardous. Thus, the uncertainty ...
concerning the hazard of a substance will not strike against the public, but
instead the person who intends to market the product in question.'®

The act included a general obligation to take precautions, not only for
producers but for all persons handling a product — for example, import-
ers, salespeople, private consumers, farmers and operators of factories
and other installations. In other words, the act provided for legal control
throughout the entire life cycle of the chemical.

15 The recovery of the yellowhammer has been successful, while some other species — for
example, the kestrel — have not fully recovered.

16 Prop. 1973:17, Med forslag till lag om hilso- och miljéfarliga varor (Government Bill),
p- 96.
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According to the preparatory work, one important precaution was to
avoid a chemical if the same objective could be achieved by making use
of a less hazardous alternative chemical, provided the costs of substitut-
ing the chemicals were not unreasonable. This requirement was generally
called ‘the principle of substitution’. It was closely linked to the precau-
tionary approach: the obligation to avoid a chemical was based upon an
assessment and comparison of risks related to this and the alternative
chemical.

The 1973 act was substituted in 1985 with the similar the Act on
Chemical Products. This framework act inherited the same precautionary
approach!” and, after an amendment in 1990, included the principle of
substitution in the legal text.'®

The Swedish legislation on chemical control was probably one of the
most progressive in Europe. DDT and PCB were banned early on and
restrictions on the use of cadmium were far reaching.

2.4 Lack of a precautionary approach in many
environmental acts

Besides the Environmental Protection Act and the two statutes on chem-
ical control, a clear precautionary approach could not be traced in other
statutes related to environmental protection and the management of nat-
ural resources. The 1964 Nature Conservancy Act did not explicitly ad-
vise how to act in a situation of uncertainty with regard to environmental
impacts; neither did the 1983 Water Act (which applied to the construc-
tion of hydropower installations and other water operations), the 1991
Minerals Act and the 1987 Hunting Act, to take a few examples. In fact,
not even the specific legislation related to nuclear safety and radiation
control — for example, the 1988 Radiation Protection Act and the 1984
Nuclear Technology Activity Act — tackled this issue explicitly. One ob-
vious reason for this difference in approach to risk consideration was
the inconsistency in the environmental legal system before the Environ-
mental Code. The acts were scattered. New legislation and amendments

17 Prop. 1984/1985:118, Om kemikaliekontroll (Government Bill), p. 40.

18 Section 5. The principle is analysed by Nilsson, A. (1997) A#t byta ut skadliga kemi-
kalier. Substitutionsprincipen — en miljorittslig analys, Nerenius & Santerus, Stockholm,
p. 127 ff. See also Michanek, G. (1993) ‘Substitutionsprincipen’, Miljorittslig tidskrifi,
vol 2, p. 127.
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to existing legislation were developed essentially within their own legal
culture; the coordination with other environmental statutes was poor.

3  'The environmental code precautionary
principle

3.1 'The Environmental Code: Objective and substantial
environmental requirements

Legal coordination was obviously a prime purpose of the Environmental
Code, adopted by parliament in 1998. Sixteen acts — for example, the
Environmental Protection Act, the Chemical Products Act, the Nature
Conservancy Act and the Water Act — were substituted by a legal frame-
work, including 33 chapters. The overarching objective of the code is to
promote ‘sustainable development’. For that purpose, the code, accord-
ing to the legal text, ‘shall be applied’ so that certain ‘sub-objectives’ are
met, including not only the protection of health and the environment
against pollution or other nuisances, but also the preservation of biodi-
versity against different kinds of impacts (e.g. drainage) and, not least im-
portant from the sustainability perspective, the reuse and recycling of raw
materials and energy in order to establish and maintain natural cycles."

As a first step to implementing the objectives, the code provides a
set of substantial environmental requirements, classified in the legal text
as ‘general rules of consideration’ (‘@/lminna hinsynsregler’).** The chief
provision — Chapter 3, section 2 — includes the precautionary principle
(see below). It generally requires taking protective measures, complying
with restrictions and taking any other precautions (including the use of
best possible technology) that are necessary to prevent or hinder damage
or detriment to human health or the environment.?! Besides the general
obligation, or rather as specifications of it, Chapter 2 includes the re-
quirements:*?

19
20

Environmental Code, Chapter 1, section 1.
Environmental Code, Chapter 2.

Environmental Code, Chapter 2, section 3.
Environmental Code, Chapter 2, section 2 and 4 to 6.

21
22
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* to ‘possess the knowledge that is necessary in view of the nature and
scope of the activity or measure to protect human health and the en-
vironment against damage or detriment’;

* to select a site, where it is possible to achieve the purpose ‘with a mini-
mum of damage or detriment to human health and the environment’;

* to ‘conserve raw materials and energy and reuse and recycle them
wherever possible’; and

* to ‘avoid using or selling chemical products or biotechnical organisms
that may involve risks to human health or the environment if prod-
ucts or organisms that are less dangerous can be used instead” (the
so-called ‘product choice requirement’, corresponding to the previous
‘substitution principle’).

As in the Environmental Protection Act, the main function of Chapter 2
is to mitigate environmental impacts and risks, with far-reaching require-
ments, if necessary, but not in the first place to prohibit activities. In fact,
only very occasionally are activities prohibited, according to the so-called
‘stop provisions.??

The code includes a wide range of other environmental instruments
that cannot be elaborated upon here — for example, provisions for man-
aging land and water areas (essentially, national physical planning provi-
sions); environmental impact assessments (EIAs); environmental quality
standards; and specific chapters for permitting and controlling (within
certain sectors, such as nature conservation) polluting activities and water
operations, and for handling chemicals, genetically modified organisms
and waste. A great number of regulations and by-laws are subordinated
to the code.

3.2 'The precautionary principle

The precautionary principle in Chapter 2, section 3, of the Environmen-
tal Code is formulated as follows:

Persons who pursue an activity or take a measure, or intend to do so, shall
carry out protective measures, comply with restrictions and take any other
precautions that are necessary in order to prevent, hinder or combat damage

% Environmental Code, Chapter 2, section 9 and 10.
24 See Michanek, G. and Zetterberg, C. (2004) Den svenska miljoritten, Iustus, Uppsala,
pp. 97-414.
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or detriment to human health or the environment as a result of the activity
or measure. For the same reason, the best possible technology shall be used
in connection with professional activities.

Such precautions shall be taken as soon as there is cause to assume that an
activity or measure can cause damage or detriment to human health or the
environment [this author’s italics].

It is obvious that, in most respects, the precautionary principle adopted
in the code inherited the precautionary approach developed in the pre-
paratory works and case law related to the Environmental Protection Act,
as described above. The code Government Bill refers to this act and em-
phasizes, again, that the burden or proof is placed on the ‘operator’. This
particular issue will never be subject to a balancing of interests.? It is also
notable that the operator, in order to avoid requirements, must generally
show not only that risks do not exist, but also that the activity complies
with the legal requirements in all respects. It is, for example, not the li-
censing or supervising environmental authority which has to show that
a certain requirement is reasonable; instead, it is up to the operator to
prove that the requirement is unreasonable:

In connection with the consideration of matters relating to permissibility,
permits, approvals and exemptions and of conditions other than those re-
lating to compensation, and in connection with supervision pursuant to
this code, persons who pursue an activity or take a measure, or intend to
do so, shall show that the obligations arising out of this chapter have been
complied with. This shall also apply to persons who have pursued activities

that may have caused damage or detriment to the environment.?°

The shifting of the burden of proof does not automatically entail an ob-
ligation on behalf of the operator to carry out a far-reaching assessment
of the risks at stake. As mentioned previously, the code is unclear on
the issue of how strong the evidence must be which the operator must
put forward — the standard of evidence — in order to be released from
the obligation to take precautionary measures. It was stated in the code
Government Bill that the operator’s obligation must be reasonable. It can
also be concluded from the bill that precautions are triggered at different

2 Prop. 1997/1998:45 1, Miljibalk (Government Bill, www.lagrummet.se), p. 210.
26 Environmental Code, Chapter 2, section 1.
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standards of evidence, depending on the type of activity in question.”’

So, the required standard of evidence must be determined individually,
case by case. More legal certainty (ability to foresee the required stand-
ard) would be promoted if the courts would identify different zypical risk
situations where a certain standard applies. There is no sign of such an
attempt so far.

The formulation ‘cause to assume’ means, probably, that there is an
initial threshold for the environmental authorities, or private persons or
groups, representing different environmental interests. Presumably, as
before the code, an operator can never be obliged to assess a risk that is
based merely on loose speculations.

The scope of the precautionary principle is wide. It applies as soon as
there is cause to assume that the measure or activity may counteract ‘the
objectives of the code’,?® which are all covered by the term ‘environment’
in the legal text of Chapter 2. As mentioned above, the objectives of the
Environmental Code are not only to protect health and the environment
against pollution, but also, for example, to preserve biodiversity. This is
important since the Nature Conservancy Act (before the establishment
of the code) did not include an explicit precautionary approach. Fur-
thermore, precautionary measures may be imposed to reduce the risk of
inefhicient use of natural resources and energy. The Code is in this respect
more far-reaching than the previous Environmental Protection Act.

The scope is also wide from other perspectives. While the precaution-
ary principle in the Rio Declaration applies to the risk of ‘serious or ir-
reversible damage’, the Swedish principle already applies where there is
cause to assume 47y form of damage or detriment to health or the envi-
ronment. Furthermore, section 3 applies to all physical or legal persons
who pursue an activity (with some continuity) or take a single measure
that is not of ‘negligible significance in the individual case’.? The princi-
ple does not exempt non-commercial activities.

There is, so far, no case according to the Environmental Code where
the content of the precautionary principle has been analysed and speci-
fied. This is somewhat surprising: first, because the legal text now in-
cludes the principle explicitly; second, because uncertainty concerning
impacts on the environment is a typical component of most cases; third,

¥ Prop. 1997/1998:45, Miljsbalk I (Government Bill, www.lagrummet.se), p. 210.
28 Prop. 1997/1998:45 1, Miljibalk (Government Bill, www.lagrummet.se), p. 210.
2 Compare Environmental Code, Chapter 2, section 1.

30



The Precautionary Principle in Sweden

because the principle is now related to quite different objectives than just
pollution prevention; and, fourth, because the issue of required evidence
standard degree of probability is a crucial, but at the same time very un-
clear issue when applying the principle.

In addition, the statements by the European Court of Justice (ECJ)
concerning some aspects of the principle, discussed by de Sadeleer in
Chapter 2 of this book,* are not reflected in Swedish case law. The Swed-
ish courts cannot ignore the rulings of the EC]J since they, according to
Article 10 EC, shall apply Swedish legislation in conformity with Euro-
pean Community (EC) law.?!

None of the, so far, rather few cases in the Supreme Court relating
to the Environmental Code refer to the principle. The Environmental
Court of Appeal (Miljooverdomstolen), whose decisions have a significant
guiding function as long as the Supreme Court is silent in the matter,
has only very occasionally mentioned the principle. It is reflected in a
few cases concerning permits to big installations (several paper mills and
one chemical factory) where hundreds of different chemicals were used
in the industrial processes. The court was not satisfied with the operator’s
argument that producers and importers are solely responsible for provid-
ing information on chemical products. The general obligation to possess
knowledge (Chapter 2, section 2) applies to all activities where chemicals
are handled. This standpoint is important: first, because the introduction
of a new chemical into the market is normally not subject to a permit
trial (only registration); and, second, because the ecosystems that are tar-
geted for the emissions from the particular installation are specific.

The licences issued in these cases included a specific condition requir-
ing the operator to investigate the risks related to chemicals used within
the installation, in consultation with the supervising authority, for the
purpose of substituting environmentally hazardous chemicals with less
hazardous ones. This obligation was supplemented with a sanction:

It is, from the year 2006, prohibited to use in the production such chemical
products for which there is lack of documented knowledge concerning the

3% de Sadeleer, N. (2007) “The Precautionary principle in EC health and environmental
law’, in de Sadeleer, N. (ed) Implementing the Precautionary Principle, Earthscan Publica-
tions, London.

31 See also the Government Bill related to the 1994 Act on the Swedish Accession to the
European Union: Prop. 1994/1995:19, Sveriges medlemskap i Europeiska unionen (Gov-
ernment Bill, www.lagrummet.se), p. 488.
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risk for detriments to the environment as a result of poor biodegradability,
potential acute or chronic toxicity and bioaccumulation. The supervising
authority may, in individual cases, decide upon exemption from the require-
ment on documented knowledge and upon prolongation of the period.*?

This permit condition was based upon three provisions in Chapter 2: the
product choice requirement (‘substitution principle’), the requirement to
possess knowledge about the activity and its risks, and the precautionary
principle.?® The cases reflect an important connection between the provi-
sions: already the risk for damage triggers an obligation to investigate the
characteristics of chemicals. The provided knowledge will facilitate an ex-
clusion of hazardous chemicals, in line with the product choice require-
ment. Consequently, if the operator, after a certain period of time, fails to
provide information on the characteristics, no matter how hard he or she
tries, the use of the product is prohibited. In other words, the remaining
uncertainty strikes against the operator. This construction presupposes
that there is, at least, ‘cause to assume’ that a chemical is hazardous.

One of the cases from the Environmental Court of Appeal was ap-
pealed to the Supreme Court, which in a verdict in May 2006 (Hogsta
domstolen, dom 19 May 2006 i mal T 2303-05) did not approve the
sanction quoted above as it breached the principle of legal certainty. I will
return to this issue.

We turn, finally, to the question of risk consideration when the so-
called ‘stop provisions’ (rules relating to prohibitions) are applied. The
precautionary principle in Chapter 2, section 3, is explicitly linked only
to the obligation to take precautionary measures. Nevertheless, as previ-
ously stated in the Environmental Protection Act, the ‘stop provision’ in
Chapter 2, section 9, prohibits an activity or measure if it is ‘/ikely to cause
significant damage or detriment to human health or the environment,
even if protective measures and other precautions are taken as required
by this code’ (this author’s italics).* It is in this connection clear that
the operator must prove that the risk does not exist.>> However, as I will

32 Environmental Court of Appeal 30 June 2004 in case M 10499-02. See also, for ex-
ample, Environmental Court of Appeal 12 May 2005 in case M 3225-04 and 30 March
2005 in case M 9408-03.

% Environmental Code, Chapter 2, sections 6, 2 and 3.

34 Environmental Code, Chapter 2, section 9.

% Compare Environmental Code, Chapter 2, section 1.
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explain in the following, risks can be accepted if they are outbalanced by
opposite interests.

3.3 'The precautionary principle and contra-productive
elements in the law

To understand the significance of the precautionary principle in relation

what actually is required in terms of risk management, the principle has

to be placed within a wider legal context, including:

* weighing environmental interests against opposite private and public
interests;

* the principles of legal certainty and legality; and

* competing environmental interests.

Weighing environmental risks against opposite interests

The Environmental Code demands weighing environmental interests
against costs and other interests when deciding upon the obligation to
take precautionary measures. There is a general obligation to take the
best possible precautions (‘best possible technique’), which is normally
a far reaching requirement for new activities. This is the legal ‘standard’
normally applied. However, a lower requirement will apply provided that
the operator can prove that the standard requirement is ‘unreasonable’
in the individual case. This is where the weighing of interests comes in
and the chief question is if the costs related to precautionary measures
are proportional to the expected results from an environmental point of
view. It is fair to say that it is rather unusual that the courts lower the re-
quirements on precautionary measures below the standard ‘best possible
technique’, let alone that different standards applies to new, compared
to existing, activities within the same branch. If environmental quality
standards may be exceeded, the standard requirement will always apply.

% Environmental Code, Chapter 2, sections 3 and 7. These issues are developed in, for
example, Westerlund, S. (1999) ‘Delkommentarer till miljobalker’, Miljoritsslig tidskrift,
vol 2-3, pp. 343-395; Bengtsson, B. (2001) Miljibalkens dterverkningar, Norstedts,
Stockholm; Michanek, G. (2002) ‘Att viga sikert och vikten av att sikra’, in Basse, E. M.,
Hollo, E. and Michanek, G. (eds) Figelperspektiv pa riittsordningen, Vinbok till Staffan
Westerlund, lustus, Uppsala, pp. 69-91; and Michanek, G. and Zetterberg, C. (2004)
Den svenska miljoritten, lustus, Uppsala, pp. 134-137.
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Weighing of interests is also an essential component of the ‘stop pro-
visions’. Although observing a risk of ‘significant damage or detriment to
human health or the environment’, the measure or activity is still allowed
if ‘special reasons’ are at hand. According to the Government Bill, it must
be proved that the ‘advantages ... from a public and private point of view
clearly outweigh the damage’. The power to decide is here directly (with-
out appeal) transferred from the court (or administrative authority) to
the government — in other words, to the highest political level.

The ‘stop provisions’ also include a second test level, to be applied if
the risks are deemed to be extraordinary. So, although the government
may find that ‘special reasons’ are at hand, the ‘activity or measure can-
not be undertaken if it is /iable to lead to significant deterioration of the
living conditions of a large number of people or substantial detriment to
the environment’ (this author’s italics). However, the government is again
vested with the power to grant an exemption if the ‘activity or measure
is of particular importance for reasons of public interest’, such as job
opportunities.’’

As we can see, the construction is basically the same as previously in
the Environmental Protection Act. The code contains no absolute safe-
guard in Chapter 2 against even possible severe damages to the environ-
ment. There are several cases according to the Environmental Protection
Act where activities were approved by the government, although such
risks were identified. They were accepted because the opposing public
interests were considered heavier.?®

In one respect, legal protection was strengthened in the code. The gov-
ernment may not allow an activity or a measure if it is ‘/ikely to be detri-
mental to the state of public health’ (this author’s italics).* No balancing
of interests is allowed when such health risks are at hand. However, this
absolute legal protection does not apply if only a few persons may be-
come seriously ill or even die; the expression ‘detrimental to the state of
public health’ refers to a situation where people in the neighbourhood
‘more commonly may be damaged by pollution or similar nuisances’.*°

7 Environmental Code, Chapter 2, section 10.

3 One example — the case of Rénnskirsverken — is mentioned earlier in the section on
‘Environmental Protection Act 1969: Expanded and clarified precautionary approach’.
% Environmental Code, Chapter 2, section 10.

40 Prop. 1997/1998:45 11, Miljobalk (Government Bill, www.lagrummet.se) p. 28.
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To conclude, while precautionary measures often are set to achieve a
high level of protection according to standard ‘best possible technique’,
occasionally situations arise where there is a risk for severe damage to hu-
man health or the environment — especially in connection with permit-
ting existing, often old, industrial installations. With the exception just
mentioned, Chapter 2 does not include an environmental ‘hard core’ el-
ement, providing absolute protection of, for example, biodiversity.*! Not
even exceeded environmental quality standards guarantee such a protec-
tion in Sweden if the permit case concerns the question of increasing the
emissions from existing installations.*

Legality and legal certainty

As already explained, the Swedish precautionary principle includes two

connected ingredients:

1. the obligation to take precautions in cases where the risk of damage or
detriment occurs; and

2. the burden of proof placed upon the person who operates a factory,
uses a chemical product, cultivates genetically modified crops, etc.
(the ‘operator’).

However, in the wider legal context, the general principles of legality and
legal certainty must be taken into account. These principles aim to pro-
tect the operator against arbitrary intrusion by public authorities. More
precisely, the operator should be able to foresee legal requirements, as
well as possible reactions from authorities supported by the requirements
(legal certainty). That interest is supported if the requirements are clear,
precise and follow directly from the legal text (legality).

Obviously, there is a fundamental conflict between the precautionary
principle and the principles of legal certainty with regard to managing
uncertainties. While the precautionary principle is based on the idea that
remaining uncertainties fall upon the operator, the principles of legal cer-
tainty and legality will not trigger requirements on precautions unless the

41" Compare de Sadeleer, N. (2002) Environmental Principles: From Political Slogans to
Legal Rules, Oxford University Press, Oxford, p. 372.

42 Chapter 16, section 5, prevents further pollution if there is risk of exceeding environ-
mental quality standards in an area; but the section applies only to ‘new’ activities.
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environmental authority has provided full, or close to full, evidence that
damage will occur.?

One example of cases that now and then reach the courts, and where
the principle of legal certainty prevails, relates to the obligation to pos-
sess knowledge about the activity and its risks.** As indicated above, this
obligation is linked to the precautionary principle. It is common in prac-
tice that authorities need to require precautions in order to counteract
possible damages to the environment. Since they are not well informed
about the specifics of the activity, they serve an order requiring the op-
erator to suggest possible precautions. The courts generally reject such
requirements as they are not precise enough to comply with the principle
of legal certainty.®®

The above-mentioned Supreme Court case (Hogsta domstolen, dom
19 May 2006 i mal T 2303-05) is a clear example of how precaution
loses out against legal certainty. The court assessed a permit condition
for a industry, which ‘prohibited to use in the production such chemical
products for which there is lack of documented knowledge’ of certain
risks for the environment. The Court stressed first (without explicitly
referring to the precautionary principle) that:

the condition has an important purpose, which is well in line with the ob-
jectives of the Environmental Code. An operator must obviously ensure
that he possesses the necessary knowledge of such chemicals that may be
dangerous to health or the environment when being used in the activity.

The court nevertheless disapproved the permit condition as it did not
comply with the principle of legal certainty. As criminal sanctions are ap-
plied when permit conditions are breached, the operator must be able to
foresee when a condition is fulfilled or not. The expression ‘documented
knowledge’ was too unclear according to the court. It rejected the case to
the Environmental Court of Appeal, which now has to clarify the condi-
tion. This very difficult task has not yet been conducted (October 20006).

# Nilsson, A. (1997) Att byta ut skadliga kemikalier. Substitutionsprincipen — en milji-
rittslig analys, Nerenius & Santerus, Stockholm, p. 419.

# Environmental Code, Chapter 2, section 3.

4 See, for example, Environmental Court of Appeal 12 November 2004 in cases
M 2824-04 and M 8011-03.
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As in Finland and Denmark,*¢ it has been observed in the Swedish le-
gal research that the precautionary principle is sometimes set aside when
in conflict with the principles of legal certainty and legality.*’ It is in this
context important to observe that the principle of legality is protected
by the Swedish Constitution and the European Convention of Human
Rights.®® Although the principle in these provisions explicitly relates to
the application of criminal law, the principle is presumably strengthened
generally. It is also likely that the constitutional protection of private
property in Sweden, strengthened some years ago, indirectly improves
the status of the principles of legality and legal certainty. Finally, many of
the court judges are not educated in environmental law, which in most
law educations in Sweden is not a compulsory course. Lack of insight
into the precautionary principle in combination with a relatively pro-
found knowledge of, and reliance on, the principles of legal certainty and
legality could partly explain the rather conservative attitude in the choice
between the contradicting principles, but also the fact that the precau-
tionary principle is only very rarely mentioned by the courts.

Competing environmental interests

As already said, the Environmental Code aims to prevent not only the
risk of pollution and other impacts, but also the efficient management
of natural resources and energy (including recycling and making use of
renewable resources). These environmental objectives sometimes compete. A
good example of such conflicts are the legal trials of new wind power in-
stallations in Sweden, where aesthetic aspects, in particular, but also noise
emissions and ‘shadowing’ of communities, frequently hinder installa-
tion in areas where the wind conditions are optimal. These cases reflect a
conflict between the ‘classical’ risk for local impacts (the neighbour law

4 See Hollo, E. (2007) ‘Finland’, in de Sadeleer, N. (ed) Implementing the Precautionary
Principle, Earthscan, London, and Basse, E. M. (2007) ‘Denmark’, in de Sadeleer, N. (ed)
Implementing the Precautionary Principle, Earthscan, London.

47 Nilsson, A. (2002a) Rittssikerhet och miljohinsyn: en diskussion belyst av JO:s praxis i
miljéirenden, Santérus, Stockholm.

48 Constitution (Regeringsformen), Chapter 1, section 10. See also the 1994 Act on the
European Convention on Human Rights, Chapter 1, section 1. The convention is incor-
porated through a specific Swedish act and is therefore applied as Swedish law.
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aspect) and the implementation of a national and global climate policy in
favour of future generations (the sustainability aspect).*’

3.4  'The precautionary principle in the entire
environmental legal system

As already explained, a precautionary approach was historically rooted
in the legislation related to controlling pollution (except radiation) and
chemicals, but not in legislation concerning, for example, nature con-
servation and the management of natural resources. This situation was
significantly changed by the Environmental Code: the general rules of
consideration in Chapter 2, including the precautionary principle in sec-
tion 3, apply to all aspects of environmental protection and to the use of
natural resources and energy.

Nevertheless, it is not clear that the precautionary applies in all situ-
ations that are covered by the code. The sectoral chapters include some
specific substantial environmental requirements that are additional to the
general rules of consideration. For instance, a licence for a water activity
(such as construction of a hydropower dam) can be issued only ‘if the
benefits with regard to public and private interests are greater than the
costs and damage associated with them’.”® Does this provision already
include risks of damage to the environment? If so, who has the burden
or proof with regard to the existence of possible damages? This is not
clarified in the legal text or in the preparatory works.

Furthermore, an essential task for the government and the environ-
mental authorities is to issue regulations and by-laws based upon provi-
sions in the sectoral chapters in order to implement the objectives of the
code. There is no explicit obligation to comply with the precautionary
principle in Chapter 2, section 3, when such regulations and by-laws are
issued — for example, restrictions under Chapter 14 concerning the use
of chemical products. Neither do the specific empowering provisions in
the sectoral chapters refer to the principle.

49 S3derholm, P, Ek, K. and Pettersson, M. (2007) ‘Wind power development in
Sweden: Global policies and local obstacles’, Renewable and Sustainable Energy Reviews
vol 11, pp. 365-400; and Nilsson, A. (2002b) ‘Man skall vara férsiktig’, in Basse, E. M.,
Hollo, E. and Michanek, G. (eds) Figelperspektiv pa riittsordningen, Viinbok till Staffan
Westerlund, Tustus, Uppsala, p. 420.

5 Environmental Code, Chapter 11, section 6.
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It is possible that the precautionary principle is applied in practice,
consciously or not, when the additional substantial requirements in the
sectoral chapters are applied and when subordinated legislation is issued,
especially in the fields of pollution and chemical control due to the tra-
ditional application of a precautionary approach there. With a legal sys-
tematic interpretation of the code, one may also argue that Chapter 2
constitutes the ‘root’ of requirements, clearly reflecting the objectives of
the code in Chapter 1, and therefore must be applied throughout all ‘im-
plementation branches’ (sectoral chapters and subordinated legislation)
of the code tree. This argument is reasonable when ‘branch provisions’
concern precautionary measures; but it is more far fetched with regard
to rules formulated as prohibitions since the precautionary principle in
Chapter 2, section 3, applies explicitly only to precautionary measures.
Nevertheless, the environmental code has to be criticized for not provid-
ing a clear legal text indicating a general application of the precautionary
principle throughout the entire system of provisions.

Furthermore, despite the coordination achieved by the code, there are
still numerous other acts and regulations that are significant for the pro-
tection of human health or the environment. Some of those — for example,
the 1971 Roads Act — specifically require that Chapter 2 of the Environ-
mental Code is applied and, therefore, also the precautionary principle.
However, there is also legislation that does not link the procedures to
Chapter 2 of the code and, thus, exclude the application of the precaution-
ary principle. The most important example is physical planning of land
and water areas according to the 1987 Plan and Building Act.

The scope of the Swedish precautionary principle is connected to the
member states” obligation to comply with EC law. A precautionary prin-
ciple is sometimes reflected in a specific directive, which then has to be
transposed in the member states. This is the case with the detailed ob-
ligations to carry out investigations before a deliberate release of geneti-
cally modified organisms is conducted.”® However, member states should
be obliged to implement the precautionary principle, generally, as well
as in situations where there is no specific directive, including the prin-

51 The Swedish Regulation 2002 on Release into the Environment of Genetically Modi-
fied Organisms, sections 6 to 7 and Annex 1. See also the Swedish Board of Fisheries Reg-
ulation 2001 on Genetically Modified Water Organisms. Compare Directive 2001/18/
EC of the European Parliament and of the Council of 12 March 2001 on the deliberate
release into the environment of genetically modified organisms. The precautionary prin-
ciple is included in the preamble.
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ciple. Article 6 EC requires environmental protection requirements to
be integrated within the implementation of Community policies. The
precautionary principle is an essential component of these requirements,
emphasized in Article 174(2) EC and observed in several ECJ decisions.
Thus, it is also, from the EC law perspective, necessary to review the
entire Swedish environmental legislation in order to ensure a full applica-
tion of the precautionary principle.

4  Conclusions

The Swedish precautionary principle in Chapter 2, section 3, of the En-
vironmental Code is clearly inherited from a preceding precautionary ap-
proach, established in the 1941 amendments of the Water Act, but more
clearly expressed in the 1969 Environmental Protection Act.

The precautionary principle impinges on risk assessment and, subse-
quently, on risk management. A risk, based not merely on loose specu-
lations, falls upon the operator, who has to assess the risk more closely
in order to be able to prove to some — not clearly defined — degree of
probability that a damage or detriment will not occur. If the operator
fails, he or she is, in principle, obliged to take precautionary measures
or, very occasionally, is denied initiating or operating the risky activity.
However, risk management is to be seen as a separate phase of the legal
consideration where weighing of interests shall be conducted. Costs for
the operator, need for employment, demand for energy and similar in-
terests may outweigh the risks and lead to environmentally insufficient
precautions, or even to the acceptance of an activity causing considerable
risk of serious damage to the environment. Furthermore, the principles
of legal certainty and legality are sometimes applied in contravention of
the precautionary principle.

The Swedish Supreme Court has not referred to the precautionary
principle. The principle is mentioned in some judgments of the Environ-
mental Court of Appeal, but there are no guiding arguments related to
the essence of the principle. This leaves us with considerable uncertainty
regarding several aspects of the principle, not least the crucial question of
what degree of probability of non-damage it takes for an operator to be
released from the obligation to take precautionary measures.

One cannot say that the essence of the Environmental Code’s precau-
tionary principle differs significantly from the precautionary approach
developed in the 1969 Environmental Protection Act, except in one in-
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teresting respect. The Swedish principle applies in relation to all different
objectives in Chapter 1, section 1, of the Environmental Code, including
not only risk for pollution and similar nuisances, but also nature conser-
vation and efficient management of natural resources and energy. This
broad scope may be regarded as an advantage from an environmental
point of view; but it complicates the decision-making when different en-
vironmental objectives compete.

Although the precautionary principle is relevant in many different sit-
uations, there are situations covered by the code where it is unclear if the
principle applies or not. There is also legislation besides the Environmen-
tal Code that is not connected to any precautionary principle. As a result,
the precautionary principle does not explicitly govern all decisions that
are important from an environmental point of view. This situation is not
acceptable from an EC law perspective. Thus, to comply with Article 6
EC, Sweden must closely review the legislation to ensure that the prin-
ciple is applied not only in relation to the entire Environmental Code
system, including subordinated regulations and by-laws, but also when
environmental aspects are considered according to other legislation out-
side of the code family.
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The Commission: a sheep
in wolf’s clothing?*

On infringement proceedings as a legal device for the
enforcement of EU law on the environment, using
Swedish wolf management as an example

This article centres on the effectiveness of Article 258 TFEU proceedings for
the enforcement of EU environmental law. Employing as an example the case
between the Commission and Sweden on the licensed hunting of wolves — a
species enjoying strict protection in accordance with the Habitats Directive
— the pros and cons will be discussed of infringement proceedings for the en-
forcement of the common responsibilities in the environmental area. While
these proceedings can be effective in situations where they are used, they suffer
unpredictability and a lack of consistency owing to political balancing within
the Commission. Furthermore, lack of transparency in communication be-
tween the Commission and the governments of the Member States prevent
public scrutiny of the system, which contributes ro alienation of the EU from
the public. Finally, on areas of environmental law — which are highly de-
pendent upon scientific expert knowledge and thus dominated by Soft guide-
lines’ — infringement proceedings are an important complement to references
[from national courts to CJEU for preliminary rulings on controversial issues
in order to avoid circular decision-making’

Thus, the Swedish wolf issue can serve as a background for a more general
discussion on infringement proceedings as an effective means for the enforce-
ment of environmental law within the Union.

* Journal of European Environmental and Planning Law (Brill/Nijhoff) 2016 p. 270.
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1. Introduction

The protection of wolves is certainly not the most crucial environmental
issue in the Union. The controversies surrounding this area of law, how-
ever, are of considerable interest given the impact between EU environ-
mental law and national law in a more general context. There are two
reasons for this: first, the competence of the Union in regulating nature
conservation and species protection is still questioned in many regions,
reflecting a resistance towards ‘bureaucrats from Brussels’ intervening in
the ‘way-of-life’ of rural areas. Such conflict carries with it a city against
countryside — or centre against periphery — aspect, which ought not to be
underestimated. Second, this is an area of law where traditionally in many
Member States the administration is assigned to represent ‘common in-
terests’, excluding outsiders from having a say in any decision-making,.
Thus the introduction of the means to allow the public to challenge in
court such administrative decisions is fairly recent.

On such an area of law the challenges in implementing Union law into
national law are particularly problematic. Here, as elsewhere, the possi-
bility open to the Commission to bring infringement proceedings rep-
resents an important means of accomplishing common responsibilities.
But, as is shown in the Swedish wolf case, this instrument is highly polit-
ical and therefore dependent upon other priorities than enforcement of
EU law. This is also one of the main reasons why it is crucial to strengthen
the means through which the public concerned is able to challenge de-
cision-making in national courts, thus allowing for the CJEU, by way
of preliminary rulings, to have the final say on such matters. In fact, the
importance of Article 267 proceedings needs to be emphasised in times
where the Commission seems to be stepping down from its enforcement
responsibilities in environmental matters.

In this article the controversy is described surrounding wolves in Scan-
dinavia together with Swedish wolf management and infringement pro-
ceedings from the Commission, beginning in late 2010. As of now, the
Swedish government is in open defiance of the Commission and pro-
ceeds with a licensed hunt that both the Commission and the Swedish
courts consider a breach of EU law. Despite this open contempt for the
rule of law the Commission has failed to act. This has resulted in a major
loss of trust capital in a political area with great importance — not only for
environmental law in Europe, but also for the relationship between the
Union and Member States on a more general level. In light of this story,
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the pros and cons of infringement proceedings will be discussed, as well
as the importance of requests for preliminary rulings from the national
courts on controversial areas of European environmental law.

2.  Wolves in Scandinavia

Owing to intensive persecution on the part of farmers and landowners,
the wolf population in the late 1960s became functionally extinct in the
Scandinavian peninsula. However, since hunting was banned in 1964
there has been a revival. This recovery started slowly. From three wolves
in the early 1980s, numbers grew to six some 20 years later. By the start
of the new millennium growth had become stronger, with numbers in-
creasing to nearly 50 in 2004 and to more than 200 by 2010. The popu-
lation peaked at around 415 in Sweden (winter count 2014/15), but
has currently gone down to about 340 (2015/16). This figure, however,
does not take account of natural deaths, poaching, licensed hunting or
protective hunting during the survey period. Packs have been established
in several territories, most of them in central Sweden. Apart from last
year, the yearly population increase has been around 15 per cent. The
wolf population has also been spreading towards the eastern and south-
ern parts of the country. However, the genetic base for the population is
extremely small and inbreeding coeflicients high. The present population
results from a natural recolonization of no more than five wolves from
the neighbouring Finnish/Russian population in Karelia. It was not until
about ten years ago that newcomers from the east succeeded in passing
the reindeer herding areas in Finland and Sweden and began contributing
genetically to the population. A successful translocation of a wolf pair to
the southern part of Sweden was additionally undertaken in 2013. As of
now, this pair has not succeeded in spreading their genes into the Swed-
ish-Norwegian wolf population and no further wolves have managed to
reproduce with the Scandinavian wolf population until this spring, when
an eastern male successfully bred with a Scandinavian wolf. Though a
number cross the border to Sweden and Norway each year, few survive
the passage through the reindeer husbandry area. Thus, it is commonly
understood that the main problem for the Scandinavian wolf population
is not numbers but poor genetic status.

In Sweden the wolf issue is intensely controversial. Wolf establishment
is widely regarded to be incompatible with Sami reindeer herding in
northern parts of the country. There is also a conflict with sheep farming,
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though this can be successfully resolved in many instances with electric
fences and by other proactive measures. However, the main objection to
the rehabilitation of the wolf population comes from hunters and their
organisations, mainly because wolf predation on dogs makes hunting
difficult and risky. Hunters also consider wolves to be competitors for
game species, such as deer and elk. Some hunters, and non-hunters, also
express fears for their personal safety from direct wolf attack or from
zoonosis transmission. The wolf issue also takes on a clear dimension of
conflict between urban and rural, centre and periphery — ‘us and them’ —
elevating it to the symbolic. It is also highly political. Resistance to wolf
recovery is strong and poaching is regarded as widespread. In fact, almost
20 per cent of wolf mortality is estimated to result from illegal hunting
and accidents.

To summarize: nearly extirpated by the mid-20" century, Sweden’s
wolf population currently numbers between 300 and 400 animals. This
population nevertheless remains fragile: all individuals are descended
from only five ancestors and consequently suffer from genetic problems
related to inbreeding. The species is red listed (‘vulnerable’) in Sweden
pursuant to [IUCN guidelines and it is debatable whether or not it enjoys
favourable conservation status (FCS) according to EU law. However, as
in many European countries with recovering wolf populations, protec-
tion for wolves is opposed by some as fervently as it is supported by
others.

3. 'The Swedish wolf management system
3.1 'The legal framework

Sweden is party to the Bern Convention on the Conservation of Eu-
ropean Wildlife, as is the EU.! The Bern Convention is implemented
in the EU through the Habitats Directive.? Both prohibit the killing of
strictly protected species except in certain circumstances where specified
criteria are met. The Habitats Directive protects biodiversity by direct-
ing Member States to take measures to “maintain or restore, at favour-
able conservation status, natural habitats and species of wild fauna and

! Convention on the Conservation of European Wildlife and Natural Habitats, CETS
104 (19 Sept. 1979).

2 Council Directive 92/43/EEC on the conservation of natural habitats and of wild
fauna and flora (19921L.0043).
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flora of Community interest”.> Member states are also required to ban
the deliberate capture or killing of those species deemed in need of strict
protection, such as wolves.* Exceptions may be made for one of five enu-
merated reasons, and only where there is “no satisfactory alternative” and
“derogation is not detrimental to the maintenance of the populations of
the species concerned at a favourable conservation status in their natural
range”.” The two listed reasons most commonly used as justification for
culling wolves are (b) the prevention of serious damage and (e) z0 allow,
under strictly supervised conditions, on a selective basis and to a limited ex-
tent, the taking and keeping of certain specimens by the competent national
authorities.

3.2 Decisions on licensed hunting 2009-2010 and
2013-2014

As with any social controversy the wolf debate has been illuminated and
discussed in Sweden in the media, in commission reports, government
investigations, and research articles.

Today’s wolf policy began with the assignment of a commission to
investigate the matter in 2006. In its report the commission proposed
‘management hunting’ of the species. The proposal was largely accepted
by the government and new legislation was enacted in autumn 2009.
The cornerstone of the new wolf policy was a cap on total population in
Sweden to not more than 210 specimens and at least 20 litters born per
year over the coming three years. This level was to be maintained through
protective hunting and licensed hunting. Furthermore, the policy man-
dated the introduction of up to 20 wolves from Finnish/Russian Karelia
in order to strengthen the population’s genetic diversity. It also confirmed
the position that in principle no wolves should be allowed within the all-
year-round reindeer herding regions of northern Sweden.

Within the framework of the parliamentary decision the new policy
was managed by the Swedish Environmental Protection Agency (SEPA).
The idea was that each year the authority would decide on the ‘licensed
hunting’ of a certain number of wolves in different regions. The hunt
was allowed under Article 16.1.e, as implemented in Swedish hunting

3 Article 2 of the Habitats Directive.
4 Article 12 and Annex 4 of the Habitats Directive.
> Article 16.1 of the Habitats Directive.
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law. SEPA authorized hunting seasons both in early 2010 and again in
early 2011 with a bag limit of 27 and 20 wolves respectively. Several en-
vironmental non-governmental organisations (ENGOs) appealed those
decisions but were dismissed because the organisations were found not
to have standing under Swedish law. The European Commission also ob-
jected, initiating an infringement proceeding against Sweden in January
2011 on the grounds that the licensed hunting was neither sufficiently
selective nor limited. Faced with a Reasoned Opinion during the summer
of 2011,°the government — as the saying goes — ‘made a poodle’.” With-
out actually abandoning any of its standpoints on the legal issues, it now
declared that the set limit of 210 wolves in the country was no longer in
force and that there would be no ordinary decision on licensed hunting
for 2012.

However, political pressure from farming and hunting organisations
increased and despite the Commission’s warnings, SEPA decided to al-
low a hunting season in early 2013 with a bag limit of 16 wolves. But in
the meantime, CJEU’s case law on standing for the public concerned in
environmental matters had begun to influence the jurisprudence of the
Swedish administrative courts concerning hunting decisions. In the Slo-
vak Brown Bear case (2011), the CJEU ruled that national courts must, zo
the extent possible, interpret national procedural rules in such ways so as to
enable ENGO standing to appeal national implementation of EU envi-
ronmental laws, in particular the Habitats Directive.® The final confirma-
tion that these organizations are bearers of EU law on the environment
came in 77ianel (2011) where the court stated that the “rights capable of
being impaired”, which the [ENGOs] are supposed to enjoy must necessarily
include the rules of national law implementing EU environmental law and
those rules of EU environmental law having direct effect.’

Accordingly, in summer 2012, Sweden’s Supreme Administrative
Court (HFD) confirmed that the national standing laws must be inter-
preted to allow public interest lawsuits that challenged administrative
decisions made under hunting legislation if the same criteria for ENGO

¢ Reasoned Opinion about the wolf hunt, European Commission 2011-06-17, case No
2010/4200, see www.jandarpo.se/Ovrigt material — however, only available in Swedish.
7 In Swedish the expression means to ‘roll over or ‘cave in’.

8 C-240/09 Slovak Brown Bear (2011), para 51. Summaries of these CJEU cases are avail-
able on the website of the Task Force on access to justice under the Aarhus Convention;
http://www.unece.org/env/pp/tfaj/jurisprudenceplatform.html.

9 C-115/09 (2011), para 48.
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standing to appeal decisions made under Environmental Code were met:
the association must have nature or environmental protection as its pri-
mary purpose, as well as being non-profit, have at least 100 members or
otherwise be able to show that it had “support from the public”, and had
been active in Sweden for at least three years.!? Thus, when SEPA decided
to allow licensed hunting in 2013, the ENGOs were able to appeal. The
administrative court of appeals granted an injunction and later ruled that
— as the Commission had earlier argued in its Reasoned Opinion — the
hunt was neither sufficiently selective nor limited enough to meet the
requirements of the Habitats Directive’s narrow derogation allowances
of Article 16.1(e).

In the month following the administrative court’s decision, June 2013,
a letter from a number of researchers at Skandulv — the Scandinavian
wolf research project — claimed that the Scandinavian wolf population
had reached FCS. This conclusion was based on the claim that the num-
ber of wolves was estimated to have reached 300 in Sweden and 30 in
Norway and that their genetic status had been improved by the successful
relocation of one pair of wolves from the north of Sweden to the central
part of the country. The government concluded that FCS had indeed
been reached and that a favourable reference population value (FRP) for
the wolf should be set between 170 and 270. SEPA exercised its discre-
tion to set the FRP within that range, choosing the maximum of 270
wolves, which was reported to the Commission at the end of the year in
accordance with Article 17 of the Habitats Directive.!! SEPA thereafter
authorized a hunting season with a bag limit of 30 wolves to begin in Feb-
ruary 2014. This hunt was to be “limited and controlled” and targeted at
reducing the wolf population in those counties that had the most wolves.
According to SEPA, the licensed hunting season would contribute to
the general public’s increased tolerance for wolves and other carnivores,
thus benefiting the affected species. Environmental organizations balked
at this explanation and once again appealed the hunting decision. The
administrative court granted an injunction, effectively putting an end to
the 2014 hunting season before it began.

10 The Kynna wolf case; a summary is available on the website of the Task Force on access
to justice under the Aarhus Convention; http://www.unece.org/env/pp/tfaj/jurisprud-
enceplatform.html.

' One year earlier, in autumn 2012, SEPA reported 380 animals as FRP to the Com-
mission, to which the Minister of the Environment, Lena Ek, immediately responded in
the media that 180 was sufficient.
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Its judgement came at the end of the year, confirming that the hunt
was in breach of the Habitats Directive. The court did not agree with
SEPA that the directive allowed for measures aiming at “lowering the
density of the wolf population”, but accepted the aim to “reduce the
socio-economic consequences’ of the existence of wolves. However, it
did not find that the licensed hunt was a useful means of obtaining such
an effect, nor did it find any good reasons as to why the chosen wolf
territories were suitable for that purpose. In addition, the court argued
that a hunting bag limit of 30 animals could not be regarded as “a limited
number”. Accordingly, SEPA’s decision was found to be disproportionate
in relation to its stated aim and was quashed.

3.3 'The 2015 licensed hunting season

Not surprisingly, farming and hunting organizations opposed the courts’
new ability to halt via injunction and annul hunting decisions that did
not comply with EU law, decrying the court’s actions as a “circus” and a
“threat to democracy”. More surprisingly, the government — with support
from a majority in Parliament — also reacted against ENGO standing
with a proposal that made hunting decisions non-appealable in court.
This proposal would move decision-making authority from SEPA to the
regional County Administrative Boards (CABs). Under Swedish hunting
law, decisions made by counties are appealable only to SEPA, but no
further, whereas decisions originally made by SEPA can be appealed to
the administrative courts. In response, the Commission opened a second
infringement proceeding against Sweden in July 2014, arguing that a sys-
tem where hunting decisions could not be appealed in court contravened
both the Aarhus Convention and the principle of useful effect (¢ffer utile)
with regard to the Habitats Directive.'?

The Swedish government nevertheless decided to go ahead with its
plan to delegate responsibility for hunting decisions to the CABs. In Oc-
tober 2014 SEPA released its new national management plan for wolves
for 2014-2019. This plan divided Sweden into three administrative dis-
tricts. Within the central administrative district, which hosts most of
Sweden’s wolves, hunting decisions would be made by the CABs. Each

12 Letter of Formal Notice on judicial review of hunting decisions, European Commis-
sion 2014-07-01, case No 2014/2178.
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county would decide how many wolves could be killed, so long as the
decision complied with the Swedish hunting regulation.

Three CABs approved licensed hunting seasons to begin in early 2015
and allowed for a total bag limit of 44 wolves. As required by the hunting
regulation they enumerated justifications for their decisions, which in-
cluded protecting livestock and elk and enabling the Swedish tradition of
using off-leash hunting dogs. They also noted the potential for improving
the public attitude towards wolves themselves, as SEPA had previously
argued. The CABs further asserted that hunting was the most appropriate
solution because moving wolves from human inhabited areas would be
prohibitively expensive. The decisions were appealed by the ENGOs to
SEPA. As the decisions complied with the national wolf plan, SEPA af-
firmed them. Despite the ban on appeals the ENGOs challenged SEPA’s
decisions at the administrative court. The administrative court imposed
injunctions in respect of the decisions because it found it doubtful that
the ban was in harmony with EU law. However, the administrative court
of appeal accepted the ban on judicial review of hunting decisions on the
grounds that “there does not exist any EU law principle that goes beyond
what is granted the public concerned according to the Aarhus Conven-
tion”. This decision was in turn appealed by the ENGOs to the Supreme
Administrative Court (HFD), which granted leave to appeal. However,
the court did not halt the hunt and by the end of January a total of 42
wolves were shot in the three counties. This was significantly more than
in any prior year. Interestingly, when the licensed hunt was decided for
2015, the Commission did not progress with its legal action.

Spurred on by this, the government allowed the CABs to decide that
another hunt should take place in early 2016, now comprising more than
10 per cent of the population. It should also be noted that these decisions
were taken after a renewed Reasoned Opinion from the Commission'?
and in the midst of tough negotiations with DG Environment during
the autumn that were held — at least according to the ENGO commu-
nity — under threats of a lawsuit to the CJEU. Despite these factors the
Commission again failed to react. However, soon afterwards the HFD
disqualified the ban on appeals from the CABs to court. When the hunt-
ing decisions were subsequently appealed to the administrative court the
hunt was stopped in two out of three regions. As this was a landmark case

13" Supplemented Reasoned Opinion on the wolf hunt, European Commission 2015-06-
19, case No 2010/4200.
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on the relationship between the Aarhus Convention and the principle of
legal protection in EU law, as well as on the effective implementation of
EU environmental law in Member States, the opportunity will be taken
to present a more detailed summary of HFD reasoning.

3.4 'The HFD’s judgement on the appeals ban

To begin with, the HFD stated that the relevant provision in Article 12
of the Habitats Directive was unconditional and clear, requiring strict
protection of the wolf. The case-law of the CJEU has created general
principles of law, among them that of legal protection.!® To a certain
extent these principles are today expressed in the Treaty of the European
Union (Articles 4(3) and 19(1) para 2) and the Charter of Fundamental
Rights of EU (Article 47). The court furthermore stated that according
to established case-law of the CJEU concerning Article 288 TFEU, clear
provisions in directives create “rights” that enjoy legal protection.'®

HEFD thereafter pointed to the fact that the CJEU has several times
answered questions concerning what kinds of national procedural provi-
sions are required to meet the obligations of the Habitats Directive, one
such case being 7he Slovak Brown Bear. In this case, the CJEU referred to
the principles of equivalence and effectiveness and concluded by stating
the so as to enable formula, described above.

After that the HFD pointed to the fact that 7he Slovak Brown Bear
concerned the interpretation of national procedural law, not a situation
where there was an express appeals ban. However, the demands expressed
in that case on how to interpret national law derive from the principle
of useful effect (effer utile) of Union law. This principle not only requires
Member States’ courts to interpret national law in a manner faithful to
EU law, but also implies that they must disregard those national proce-
dural rules that are in conflict with clear provisions of EU law.!® More-
over, the HFD referred to the Waddenzee case where the CJEU stated “it
would be incompatible with the binding effect attributed to a directive
(...) to exclude, in principle, the possibility that the obligation which it

14 With reference to C-97/91 Borelli, paras 13-14 and C-562/12 Lihaveis M TU, paras
75.

15 With reference to C-41/74 van Duyn, paras 12—13.

16 With reference to C-106/77 Simmenthal, para 22, C-213/89 Factortame, para 20 and
C-263/08 Djurgirden- Lilla Viirtan, para 45.
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imposes may be relied on by those concerned”. The CJEU furthermore
stated in this case that (particularly where a directive provision imposed
on Member States the obligation to pursue a particular course of con-
duct) the effectiveness of such an act would be weakened if individuals
were prevented from relying on it before their national courts, and if the
latter were prevented from taking it into consideration as an element of
EU law in order to rule whether the national legislature had kept within
the limits of its discretion set by the directive.!”

According to the HFD, the statement of the CJEU in Waddenzece
was to be understood as meaning that ENGOs had rights in accordance
with the Habitats Directive of enjoying effective protection in court. It
also found that the useful effect of the directive required that individuals
could invoke the provisions therein and that the national court was free
to evaluate if the law of the Member State was in line with the directive.
In brief, this means that according to the HFD, Union law requires that
the question of whether clear and unconditional provisions in the Habi-
tats Directive have been implemented correctly in national law can be
tried in a national court. The fact that the appeals ban also excluded the
possibility of referring such a question to the CJEU by way of a request
for a preliminary ruling reinforces the impression that such a provision
is in breach of EU law. Thus the appeals ban in the Swedish Hunting
ordinance was disregarded.

4. Infringement proceedings as a means of
enforcing EU environmental law

4.1 The Commission’s action in relation to the Swedish
wolf hunt

The Swedish wolf issue raises a number of questions of great significance
regarding the effective implementation of EU law in Member States. Most
importantly, it illustrates the fact that standing for the public concerned
to challenge administrative decision-making is crucial to implementing
EU environmental law, especially in cases where there are no traditional
bearers of the interests expressed in that regard. But it also presents an
interesting example of how the Commission can use — or fail to use —

17 C-127/02 Waddenzee, para 66.
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infringement proceedings when conflict with Member States becomes
controversial. Two actions have been brought against Sweden on the wolf
issue, one on the licensed hunt in substance and another on the appeals
ban. For obvious reasons, the latter will now be closed after the Supreme
Administrative Courts judgement in the Appeals ban case and the sub-
sequent changes in Swedish hunting legislation. The first infringement
case, however, continues to endure, despite lack of practical progress or
remedial impact in respect of the issues at hand. The fact remains that
the Swedish government openly challenged DG Environment by twice
confirming licensed hunts, despite strong and repeated resistance from
Brussels. It is commonly believed that the attitude of DG Environment
is not shared by other parts of the Commission and that it has not even
been on the agenda for the College to bring the case before the CJEU. If
this is true, the reasons are not apparent and one can only speculate about
them. However, whatever the causes are for the Commission’s caving in to
Sweden on this matter, the effect has been rapid and widespread. Beside
the refugee crises, there is almost no other question within environmental
law where opposition in Member States against the “bureaucrats in Brus-
sels” is so strong and widespread as that of the wolf issue. The symbolic
effect of the Commission’s non-action cannot therefore be overestimated,
especially since both ENGOs and hunting and farming lobby groups are
well organised across Europe. The signal effect throughout the Union was
therefore almost immediate and clear: on controversial issues concerning
species protection the DG Environment is not serious when it threatens
legal action. As for the wolf question, the first infringement case against
Sweden has been continuing for almost six years and it is safe to say that
it will probably not survive for long. However, it is not easy to evaluate
whether this attitude has permeated other areas of EU environmental
law, even though there are worrying indicators of this. The Swedish wolf
issue can accordingly serve as a background for a more general discussion
on whether infringement proceedings are an effective means of enforcing
environmental law within the Union.

4.2 Successful infringement proceedings

Before discussing the weaknesses of infringement proceedings as a means
of enforcing EU environmental law in Member States it is necessary to
show the strengths and possibilities inherent in the instrument. This can
be illustrated by the case brought against Sweden for not having im-
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plemented and enforced the updating requirement concerning existing
installations in Article 5.1 in the IPPC Directive (2008/1).'8 According
to this provision, Member States must take the necessary steps to ensure
that the competent authorities exercise control so that permits for such
installations are reconsidered and, where appropriate, updated in order
to ensure operational compliance with certain conditions in the directive,
before the end of October 2007. This requirement was implemented by
a loosely formulated provision in a regulation under the Environmental
Code in 2004. Here the operators were obliged to inform the authorities
in their 2005 environmental reports of how permits for installation met
legal requirements. A similarly loosely formulated provision was intro-
duced in the Environmental Code, where it states that the competent
authority must take appropriate measures to ensure that existing instal-
lations work in accordance with the law. The proposal for these imple-
mentation measures was remitted to different authorities, organizations
and institutions in 2004 and was — not surprisingly — met with strong
criticism. Uppsala University pointed out the obvious, stating that the
proposed regulation was not sufficient to ensure that all existing instal-
lations were reconsidered and the permits updated by 2007. But despite
this opposition the regulation was passed by the end of 2004. It is hardly
a secret that the Ministry of the Environment in this case was dominated
by the Ministry of Enterprises, which did not want to impose any addi-
tional burdens on operators. Efforts were made by the Ministry of the
Environment and SEPA to speed up reconsidering and updating efforts
at regional and local level, but, at the end of the day, little happened. One
of the reasons was that the Ministry of Finance was unwilling to allocate
sufficient funds for the job to be done properly.

In 2005 the Commission put pressure on a number of Member States
to effectively implement the requirements on existing installations cov-
ered by the IPPC Directive, one of them being Sweden. A report to the
Commission in 2007 showed that — out of a total of 1,073 installations
— Sweden still had 191 where permits had not been reconsidered and up-
dated as appropriate. In 2009 the number was 73, reduced to 33 in early
2010 when a Reasoned Opinion was delivered from the Commission.
Later that year the number was brought down to 23. Therefore, it came
as no surprise when the Commission sued Sweden in 2010 for failing to
implement Article 5.1 of the IPPC Directive. In March 2012 the CJEU

18 Today, Article 21 of the Industrial Emissions Directive (2010/75).
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found in a short judgement that Sweden — in its not taking the necessary
steps to see that the competent authorities had reconsidered and updated
the permits for existing installations — was in breach of Article 5.1 of
IPPC Directive (C-607/10)."

Despite that judgement work progressed slowly. In 2013 the Com-
mission brought a new action, this time for fines. When the time limit
according to Reasoned Opinion elapsed — in November 2012 — only two
installations remained, albeit two large factories. Interestingly, Sweden
argued in the case that what counted was effort, not results. The govern-
ment also contended that the time to fulfil the CJEU judgment of 2010
was too short, especially taking into account that the permits were to be
decided by the environmental courts in Sweden and that court proceed-
ings were invariably slow.?” The Commission countered by stating that
the updating requirement was set to the end of 2007 and no later, and
it was a national problem if Sweden chose to update IPPC permits in
court. Consequently, the CJEU was not convinced and fines were im-
posed in late 2014 (C-243/13). By that time only one installation lacked
an updated permit. The fines were set at a lump sum of €2,000,000 plus
€4,000 per day until all permits were finally updated. The final total price
tag for the daily fines amounted to €56,000, the remaining permit being
finally updated and made effective in December 2014.

In my view, this example illustrates that infringement proceedings may
well be a most effective instrument for enforcing EU law on the environ-
ment, especially when strong economic interests opposing the regulation
are at stake. The speed in the updating procedures for IPPC installations
in Sweden increased significantly as a clear result of pressure from the
Commission. Furthermore, the signal effect within governmental offices
was quite substantial and the impression that “we are best in class” is
today stained with doubt. Even so, there are less happy consequences of
this case within the Swedish administration, one being that the payment
of the fines fell on the budget of the Ministry of the Environment. But
this proof that life is unfair seems to be the general experience of the
fights between different sectors within the governments of EU Member

19 The judgement is short — 30 paragraphs — and available in French and Swedish only.
20 C-243/13, para 15, however, is available in French and Swedish only. The strange
Swedish system for the issuing of IPPC permits is described in C-263/08 Djurgdrden-
Lilla Viirtan, where the CJEU states in para 37 that the environmental courts are “exer-
cising administrative powers”.
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States. Whether this can be considered to offer some form of consolation
is, perhaps, debatable.

4.3 Deficiencies of the instrument 1: political decision-
making

Having discussed the possibilities of infringement proceedings as a means
of enforcing EU law on the environment, the drawbacks of the instru-
ment will now be demonstrated. As described above, this is clearly illus-
trated by the Swedish wolf case.

First, one must not forget that the Commission’s activities in its imple-
mentation efforts on controversial areas of law are based on political bal-
ancing. One also has to take into account that DG Environment is only a
minor (and, as in any government a rather weak) part of a greater admin-
istrative body. Even though this directorate may act as a tough negotiator
with Member States during infringement proceedings, the Commission
can have a different and more politically sensitive attitude when adopting
its final position. This is one of the factors that make infringement pro-
ceedings unreliable and unpredictable. Even though the environmental
complaints procedure has been improved and clarified after interventions
from the European Ombudsman,?! this air of uncertainty is repeatedly
emphasized by Member States in different situations. For example, from
a Swedish perspective it is difficult to understand why Sweden has been
subject to the Commission’s enforcement action on its lack of control
over sewage plants, when so many more Member States have reported
failure in the same implementation. The time issue is also problematic, as
some communications in EU Pilot may be dormant for years before they
are closed or forwarded to infringement cases. Personal ambition among
civil servants at the Commission also seems to have a certain influence
in the initial phases of communication, as well as differences in under-
standing the requirements of Article 288 TFEU. While some people are
willing to risk their careers on the correct implementation of a certain
definition in a directive, others have a far more relaxed attitude. Be that
as it may, the clear impression that one gains when discussing this mat-
ter with governmental officials from different Member States is that it is
impossible to understand when the Commission will take action, or why.

2 Krimer, L: 7he environment in EU law. Journal of European Environmental and Plan-
ning Law (JEEPL) 2009 p. 13, at part 4 and 6.

57



Jan Darpo

Moreover, it is a widespread opinion that the political balancing of the
Commission is different when contrasted with other areas of EU law —
such as competition and free trade — which creates an ambiguity within
the system. Of obvious reasons, this cannot be proved without compre-
hensive studies of the Commission’s decision-making, but another reason
for this general attitude may well be that in those areas of law the pro-
tected interests are usually represented by professional actors with legal
and financial resources readily available and who can bring cases before
the national courts. In addition, the national systems are often equipped
with specially assigned authorities for the enforcement of EU law, some-
times acting with the vigour of true fundamentalists. To provide an
example of the latter, the Swedish Competition Authority has claimed
that when municipalities offer their citizens free access to Wi-Fi in open
places, this may distort the market for telecommunication and thus be in
breach of EU competition law. Not all local councils have the strength,
skill or funds to challenge such ideas.”? On environmental matters, there
are seldom such national watchdogs with the capacity to take legal action
in court to enforce Union law directly. Instead, supervisory competence
often rests at regional or even local level where conflicts of interests can
be strong and enforcement weak. One can therefore safely presume that
there is a clear ‘under-implementation’ in this area of law, compared with
others. This is probably also one of the factors explaining why more than
half of the infringement cases against Sweden are addressed to the Min-
istry of the Environment. My impression is that the situation is similar
in most other Member States. Other explanatory factors for this may be
that EU environmental law is an expansive and rather new area, which
can also be seen from the high proportion of such cases in the CJEU. But
even so, perhaps the main reason why there are so many infringement
cases in this area can be identified as stemming from the reluctance of
Member States to put extra administrative burdens on enterprises and

22 One such case was opened against the Swedish city Helsingborg two years ago after
complaints from the providers of telecommunications (TeliaSonera, Telenor, Hi3G Ac-
cess, Tele 2). A number of communications from the Competition Authority were made
to the city, which, however, fought back on the grounds that they only served the pub-
lic good in a democratic society. Finally, the Competition Authority closed the without
further action in late 2015 (Konkurrensverket 2015-12-154; dnr 706/2014, see https://
oppna.helsingborg.se/oppna-allt/helsingborgs-fria-wifi-oppna-tradlosa-natverk-i-staden/
— however, only available in Swedish).
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businesses, and that the unwillingness to effectively implement EU envi-
ronmental law is part of that.

Against this backdrop, such political balancing and negotiation that
has taken place concerning the Swedish wolf hunt is especially unfortu-
nate. Certainly, the Commission played the political card and will now
have to pay the price in a loss of credibility. This may be in line with a
more general decrease of ambition on the environmental front from the
Juncker Commission, but that remains to be seen. In any event, polit-
ical decision-making is certainly something that weakens infringement
proceedings as an enforcement instrument in environmental law. This
development needs to be openly discussed in wider public circles.

4.4 Deficiencies of the instrument 2: circular decision-
making

One of the critical points highlighted by the administrative courts when
striking down on the 2015 licensed hunt was the fact that the authorities
had never asked whether the decisions made were in harmony with over-
arching legal norms in EU law. Instead, both the CABs and SEPA argued
that the hunt was legal because it was based on Swedish legislation and on
statements made by Parliament on the issue. In this way decision-making
became ‘circular’ within a closed system and merely reflected the national
legislature’s standpoint without critically analysing whether decisions
were permitted under the Habitats Directive. The courts found this note-
worthy and that it meant that SEPA had in fact failed to undertake a full
review of decisions.

This kind of ‘circular decision-making’ is actually common within the
administration, though its forms can differ. Typically, the government
authorizes a national agency to issue guidance on a certain topic while
leaving the decision-making competence to lower levels of administra-
tion. When such decisions are appealed to the national agency they are
upheld so long as they are in accord with the guidance. Furthermore, this
is not a Swedish peculiarity. It exists in many Member States in different
varieties and it is certainly so within EU environmental law. Owing to
its complexity and strong relationship to technical and natural scientific
expert knowledge this area is full of different ‘soft guidelines’. These can
often be found in different Commission guidances or ‘endorsed” docu-
ments and the process for their creation can be quite formalized. One
such example is the Common Implementation Strategies (CIS) that are
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developed under the Water Framework Directive (WFD).?? CIS aim at
reaching a common understanding and approach to the directive and
results in different guidance documents, which are discussed and decided
by the network of EU Water Directors. These directors formally have
the status of technical advisers without any mandate from the Member
States, though the CIS documents are widely used for guidance on the
implementation of the WEFD. It is also the reason why the ‘normative
function’ of these documents has become controversial, especially since
it might take a considerable time before the CJEU gets the opportunity
of having a say on the matter. In academic writing it is even claimed that
certain situations exist that can never be reviewed in court.?4 Even if this
is not the case, the Commission clearly uses the CIS documents in its
interpretation of the WFD, and it is not a far-fetched assumption that
this understanding of the legal obligations has an impact on the Com-
mission’s willingness to institute legal actions against Member States in
such matters.?

A similar phenomenon occurs in the wolf example. It is claimed that
the Swedish licensed hunts are based on Article 16.1.e of the Habitats
Directive. When the CABs and SEPA decided on this matter they re-
ferred to two guidance documents that have been developed in this area.
First, there is a Commission guidance on the strict protection of species
under the Habitats Directive from 2007,% and second, a guideline for
management of large carnivores from the network Large Carnivore Initi-
ative in Europe (LCIE) from 2008.% As the Habitats Directive differs be-
tween species listed in Annex IV, which enjoy strict protection, and spe-
cies listed in Annex V, which may be managed, for example by hunts, the
legal basis for Swedish licensed hunts of wolves can be regarded as being

% http://ec.europa.eu/environment/water/water-framework/objectives/implementation-
_en.htm.

24 See Josefsson, H: Ecological Status as a Legal Construct — Determining Its Legal and
Ecological Meaning. 27 Journal of Environmental Law 231 (2015).

% Asargued by Korkea-aho, E: Watering Down the Court of Justice? The Dynamics between
Network Implementation and Article 258 TFEU Litigation. European Law Journal 2014,
p. 649, see especially at p. 664 ff.

26 Guidance Document on the Strict Protection of Animal Species of Community In-
terest under the Habitats Directive, European Commission (Brussels), final version, Feb-
ruary 2007.

¥ Guidelines for Population Level Management Plans for Large Carnivores in Europe. A
Large Carnivore Initiative for Europe report prepared for the European Commission. Ed.
Linell & Salvatori & Boitani L. Final version July 2008.
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weak. However, support for this standpoint can still be found in LCIE
guidelines, which opens up the possibility for the management hunting
of species listed under Annex IV, irrespective of whether or not the popu-
lation has reached favourable conservation (FCS). The LCIE statement,
of course, has repeatedly been highlighted by the Swedish government
and administration.?® However, even though these guidelines constitute
‘best practices’ on a general level in accord with the EU Commission,
this, of course, cannot be said for everything written in the document.

Apparently, the Commission is not — at least not until now — of the
same opinion, as it has gone further with infringement proceedings
against Sweden.? The reason for the Commission’s standpoint is proba-
bly that management hunts are not permitted under Article 16.1.¢, as the
wolf population in Scandinavia has not reached FCS levels. But clearly,
the Commission agrees that such hunts are in line with the directive
when the population has reached such a status, even though it is listed
in Annex IV. This was illustrated in the communication with Latvia in
2002 concerning the management hunt of the lynx. Here, the Com-
mission stated that since the lynx in that country had reached FCS and
the population numbered 600 to 650 individuals, a hunt with a total
bag of 50 animals per year could be regarded as a ‘limited number’ in
accordance with Article 16.1.e. The letter concludes with the statement
that while the final say on how to understand this provision in the Hab-
itats Directive lay with the CJEU, the Commission would not take legal
action against Latvia so long as it abided by what has been agreed on in
accordance with the management plan for the lynx.*

28 LCIE 2008 at pages 28 and 31.

2 Shortly before SEPA decided on a licensed hunt for 2011, the Commission issued a
summarizing document, arguing that licensed hunting contravened the Habitats Direc-
tive and asked for a delay. Nevertheless, a week later the SEPA released its decision on the
licensed hunt for 2011, which was explained to the Commission in a letter, a week after
that, by the Swedish Ministry of the Environment. In that letter the Swedish minister
highlighted a statement from the LCIE, where this body expressed its confidence in the
effectiveness of the 2010 hunt, and also that “as conducted [the hunt] could have been
justified under several derogation criteria” in Article 16 of the Habitats Directive. All
references from this communication can be found in Darpé, J: Brussels Advocates Swedish
Grey Wolves. On the encounter between species protection according to Union law and the
Swedish wolf policy. SIEPS Policy Analysis 2011:8. at page 6.

30 Commission on the Latvian management plan for the lynx, letter signed by Margot
Wallstrom and Giinter Verheugen, Brussels D(2002). More information about the case
can be found in the Commission’s Guidance 2007, at page 571.
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In my view, these examples illustrate another obvious disadvantage
with infringement proceedings as an instrument for enforcing EU law.
So long as Member States implement the legal obligations in accordance
with the opinion of the Commission, they will not bring a case to the
CJEU. As the Commission often uses different guidance documents and
other ‘soft instruments’ of EU environmental law, this may in some situ-
ations divest the CJEU from having a say in the matter. The pressing
need for all kinds of guidelines and technical documents for an effective
implementation of EU environmental law is clear, but it is also crucial
that the system allows for them to be scrutinized openly by the courts,
both on national level and on EU level.

4.5 Deficiencies of the instrument 3: lacking in
transparency

As mentioned above, the Commission has been criticized for being un-
predictable in its doings in relation to infringement proceedings. This
criticism is reinforced by the fact that all communications under Article
258 are kept secret from the public concerned, whether in EU Pilot or
at a later stage. The reason why many of the communications in the wolf
case are still accessible to the public is that the Swedish government — at
least the Ministry of the Environment — thinks that the transparency
principle enshrined in the constitution takes precedence in such situa-
tions over the secrecy prevailing within EU institutions. However, this is
not the common position in other Member States where access to infor-
mation on communications with the Commission on different matters is
very restricted, or even non-existent. The basic position in other Member
States, as well as within the institutions of the EU, seems to be that com-
munications in infringement proceedings are diplomatic in nature and
that the process would be disturbed if the public were to be allowed to
have an insight into such matters.

It is interesting to note that this attitude of mystery-making is not
shared in the similar proceedings of the European Economic Area (EEA).
All communications between the EFTA Surveillance Authority (ESA)
and the Parties to the EEA (Norway, Lichtenstein and Iceland) are open
to the public and posted on the ESA website. One such example is the
ongoing infringement proceeding against Norway over the implemen-
tation of the WFD. This case concerns the classification of water bodies
as ‘heavily modified’ and the updating requirements in accordance with
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Articles 4.1.a.iii, 4.3, 5, 11.3 and 11.5 WFD.3! For obvious reasons we
have much to learn from this case, especially since the positions of the
EFTA institutions commonly closely reflect those of the CJEU and other
EU institutions. Unfortunately, Norway has chosen not to include the
Habitats Directive in the EEA, which is why there is no such path to
knowledge concerning the wolf issue. Still, the country is bound by the
Bern Convention,*? which the Habitats Directive aims to implement in
EU law. So basically, the provisions on strict protection for listed species
are still the same in Norway as in Sweden. The explanation as to why
the status for wolves is so different in the two countries cannot there-
fore be found in the legislation as such, but in its enforcement. While
Sweden has the Commission and the CJEU to overlook its international
obligations, the Bern Convention lacks an effective compliance mecha-
nism. There is a Standing Committee under the Bern Conventions, but
it works primarily as a diplomatic tool between the parties.>* Thus no one
effectively controls Norwegian wolf management and this is probably the
main reason that there are 65 wolves in that country compared with 340
in Sweden (25 live in the border area).*

It is difficult to understand such secrecy-making in the EU in relation
to infringement proceedings. There is little reason why the communi-
cations at the EU Pilot stage and onwards should not be open to the
public. One wonders why this attitude of openness has functioned so

31 Case No: 69544; Complaint against Norway concerning compliance with the Water
Framework Directive 2000/60 regarding regulated water courses. Most of the commu-
nications are posted on the website of ESA; http://www.eftasurv.int/press--publications/
public-documents/, the rest are available on the Norwegian Water Portal; www.vannpor-
talen.no.

32 Convention on the Conservation of European Wildlife and Natural Habitats. Bern,
Switzerland, 1979-09-19, CETS 104.

3 This does not, however, prevent the Committee from sometimes taking a harder bite
on issues concerning species protection; see, for example, the Recommendation No. 144
(2009) of the Standing Committee, adopted on 26 November 2009, on the wind park
in Smola (Norway) and other wind farm developments in Norway. https://wed.coe.int/
ViewDoc.jsp?id=1560617&Site.

34 The figures are from the winter count 2015/16, see Wabakken, P & Svensson, L &
Maartmann, E & Akesson, M & Flagstad, @: Bestandsovervaking av ulv vinteren 2015-
2016. Bestandsstatus for store rovdyr i Skandinavia 1-2016, at page 4. It can also be
noted that Norway recently decided to allow for the culling of more than 70% of that
population, see https://www.theguardian.com/environment/2016/sep/16/norway-wolf-
cull-government-wwf-friends-earth-environment-protest.
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well in EFTA but is considered to be unthinkable in the EU. The under-
lying philosophy seems to be bound up with old traditions, the starting
point being that the public is an interfering factor in a system of smooth-
ly-working diplomacy. Obviously, such an attitude is not valid when dis-
cussions between the Commission and a Member State have developed
into a communication in EU Pilot and a subsequent infringement proce-
dure. Quite the opposite; the system would be improved by a modern at-
titude towards transparency, where the public is allowed to scrutinize the
decision-making of the Commission. This would probably promote both
predictability and reliability, as the doings of the Commission would be
left open to public control. The openness of the ESA is also mentioned as
one of the reasons why that authority is considered to be more technical
than political in its efforts in implementing the EEA. EU environmental
law would certainly benefit from a similar attitude. Today’s system leaves
too much room for rumour and gossip, which serves no one.

4.6 Importance of Article 267 proceedings

Finally, a few words on the relationship between infringement proceed-
ings and requests from national courts for preliminary rulings from the
CJEU. Against the above-discussed disadvantages of Article 258 proceed-
ings, I think it is obvious that it is crucial for the effectiveness of EU law
that the public enjoys the option of legally challenging administrative
decision-making concerning the regulated interests. It is similarly im-
portant that controversial issues in such appeal cases can be brought to
the CJEU by way of requests for preliminary rulings in accordance with
Article 267 TFEU. It is only through such mechanisms that it can be
guaranteed that the final say in the matter lies with the CJEU and not in
national notions of EU law, or in soft guidance from the Commission or
other assigned bodies.

In discussing this issue it should perhaps be emphasized that the Aar-
hus Convention has its limits. As was argued in the Appeals ban case,
Article 9.3 accepts ‘administrative appeal’ so long as it meets the crite-
ria of being fair and effective in accordance with Article 9.4. Obviously,
one can debate whether or not an authority such as SEPA meets those
requirements. On the one hand, its independence in decision-making in
individual cases is guaranteed in the Swedish constitution. On the other,
in reality as demonstrated by the cases concerning the licensed hunts, the
authority’s decisions are ‘circular’, only reflecting what Parliament has
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decided without exercising control via reliance upon EU law. However,
there is no need here to analyse this question further, it suffices to point
to the fact that in Europe there exist many kinds of administrative appeal
bodies and tribunals in different areas of law. The procedural advantages
can be many in comparison with appeals to ordinary courts. Such tribu-
nals may be provided with expertise relevant to the specific area of law.
The procedure can be designed to be simple and flexible — for example,
communications can be presented in writing before the hearing and costs
can be minimized. This trend is especially evident in the environmental
area, which is characterized by its complexity and dependence on scien-
tific expert knowledge about nature and technology. Several such appeal
bodies or tribunals have been created in recent years, such as the Infor-
mation Committees or Nature Appeals Boards. This is part of an inter-
national development in this area of law, where there is a strong trend
towards specialized environmental courts and tribunals.?®

In the Member States of the EU many of these tribunals lie within the
administration and the procedure is, in essence, one for administrative
appeal.®® In this context it is therefore decisive for the effectiveness of EU
environmental law — where, as noted above, the protected interests are
often not represented by actors with legal and financial muscle or state
authorities with both the power and will to bring actions to court — that
those appeal bodies are designed so as to meet the requirements of Ar-
ticle 267 TFEU. Here, we may study the case law of the CJEU, where
some administrative appeal bodies have passed the test and others not.
Requests for preliminary rulings were accepted from the Finnish Rural
Business Appeals Board in C-9/97 and C-118/97, as was such a request
from the Austrian Umweltsenat in C-205/08. In contrast, the Danish
Telecommunications Appeals Board did not meet the criteria, as the
CJEU pointed to the fact that its members may be removed by the minis-
ter and that the board acted in court as the counterpart to the complain-
ant in subsequent judicial review proceedings. In addition, the secretariat
of the board lay within the Danish Ministry of Business and Enterprise.
Other administrative appeal bodies may be disqualified owing to the fact

% See Pring, G & Pring, C: Environmental courts and tribunals. UNEP 2016.

3 For the difference between ‘judicial review’ and ‘administrative appeal’, see Darp?, J:
Effective Justice. Synthesis report of the study on the Implementation of Articles 9.3 and 9.4 of
the Aarbus Convention in the Member States of the European Union, Brussels 2013-10-11,
available at http://ec.curopa.cu/environment/aarhus/access_studies.htm.
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that they do not have fixed members. Clearly, national authorities under
the government cannot be regarded as courts or tribunals under Article
267, which was confirmed in the Swedish Appeals ban case. But as noted,
separate appeal tribunals with sufficient independence and impartiality,
and whose decisions are final in the administrative proceedings, may
meet the requirements.

Thus, in my view, the principle of legal protection requires that the
public concerned is able to go to a court or tribunal that meets the cri-
teria in Article 267 to challenge administrative decision-making in the
environmental area. Having met those criteria, such bodies may also
meet the requirements of Article 9.3 of the Aarhus Convention in of-
fering ‘administrative or judicial procedures’ for the public. They may
even be regarded as being an “independent and impartial tribunal es-
tablished by law” in accordance with Article 6 of the European Conven-
tion of Human Rights (ECHR), a fact which may further improve the
environmental procedure. In such a system, subsequent judicial review
proceedings in ordinary courts can be restricted to points of law in a
written procedure. Through such developments, the effectiveness of the
environmental procedure can be improved, which seems to be a common
interest for all actors in environmental law. But at the end of the day, it
also depends upon whether the national courts or tribunals make use of
the option available to request the CJEU for a preliminary ruling on the
implementation and enforcement of EU law. In this respect, the Nordic
experiences of the mechanism are not very encouraging in relation to EU
environmental law: Sweden and Finland have made perhaps 3-4 referrals
each since 1995; Denmark: 0 since 1973; Iceland and Norway to the
EFTA Court: 0 since 1994.%

5.  Concluding remarks

In this article, I have discussed the pros and cons of infringement pro-

ceedings as a legal instrument for the enforcement of EU environmental

law. The conclusions cannot be regarded as very controversial:

* It is crucial to the integrity of the EU legal system that the Commis-
sion does not proceed further with infringement proceedings beyond

%7 The numbers mentioned by Krimer in his articles in this issue of JEEPL are higher,
but they include criminal cases related to environmental law. My numbers relate only to
administrative decision-making in environmental matters.
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EU Pilot if it does not seriously intend to take the action all the way to
the CJEU. The Reasoned Opinion should be regarded as a point of no
return in this respect, given that the circumstances remain the same.

* It is similarly crucial that the Commission applies its enforcement
efforts equally for different areas of EU law. If the public gains the
impression that infringement proceedings are used strictly and with
great vigour on some areas of law — for example, on competition and
trade — but loosely, arbitrarily and inconsistent on areas concerning
the environment or general health, it will lose confidence in the rule
of law as a governing principle within the Union.

* Itis also necessary that both infringement proceedings and references
for preliminary rulings from the CJEU are used widely in order to
avoid ‘circular decision-making’, not least on areas of environmental
law, which are highly dependent upon scientific expert knowledge and
thus dominated by ‘soft guidelines” of all kinds.

* Transparency would improve the general public’s involvement in and
understanding of EU law and would be an effective means of con-
trolling how the Commission performs its implementation task.

Finally, some general remarks should be made on the crucial role of the
CJEU on areas which are politically highly controversial. Since 2009 and
the beginning of the Swedish wolf policy, I have been of the opinion that
there are strong reasons for the Commission to take the case all the way
to the CJEU. However, as shown above, argument from a legal scholar
is one thing and everyday political reality is another, with the two some-
times diverging greatly. This is not a peculiarity in this particular case,
but can be illustrated generally by the published figures on infringement
proceedings. According to the statistics, the Commission receives about
700 complaints a year and deals with some 3,000 ongoing cases concern-
ing complaints and infringement proceedings. Of this total, one-third
relate to the environmental sector.?® In 2009 about 77 per cent of all
complaints were closed before the first formal step in an infringement
proceeding; another 12 per cent were closed before the Reasoned Opin-
ion; and a further seven per cent (approximately) before a ruling from the
CJEU. If I understand the figures correctly this means that out of the 23
per cent of all complaints where a Letter of Formal Notice was sent to the

326%™ and 27 annual report on implementation of EU law (2008 and 2009), compared
with Krimer: The environment complaint in EU law. JEEPL 2009 p. 13, at p. 31 f.
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Member State concerned, only four per cent reached court. Another not
very promising figure concerns the time factor. In the Finnish wolf case
(C-342/05) proceedings began with a Letter of Formal Notice in April
2001. The Reasoned Opinion came more than two years later in June
2002, and the Commission’s referral to the Court of Justice in September
2005. In court, the Advocate General delivered her opinion in November
2006, with judgment delivered in June 2007. In all, between the Letter
of Formal Notice and the judgment, more than six years had elapsed.”

In sum, one can easily find many factors that speak against infringe-
ment proceedings as an effective means of promoting EU environmental
law. But this can also be said of the system with preliminary rulings, as
the national courts — also at the highest level — are quite reluctant to
make such requests, notably in the wolf issue. A case concerning the
licensed hunt similar to the Swedish is at the moment being dealt with
in the Finnish HFD, which in my understanding will not ask the CJEU
for a preliminary ruling on whether or not the hunt is in line with EU
law. This summer, the Swedish HFD granted leave to appeal for the li-
censed hunt of 2016 and it is to be hoped that that court will make such
a reference. This is important on a more general level, and not only for
reasons of legal certainty. No matter how appalling it may seem to be
for some politicians, to give the CJEU an opportunity to have a say on
the matter — irrespective of whether this happens through Article 258 or
Article 267 proceedings — might in the long run even be desirable from a
political standpoint. The Swedish and Finnish governments are clearly of
the opinion that the wolf hunt is consistent with EU law while the Euro-
pean Commission has officially formed the opposite opinion. Politicians
are also under intense pressure from those of the opinion — regardless of
how representative it is — that SEPA and the Swedish politicians should
stand up for traditional living and enterprise in rural areas. In this situa-
tion, it is desirable that the CJEU makes a determination once and for
all. In closing, I do in a way agree with those who say that the wolf issue
should not be decided in Brussels. The day-to-day management issues
should, of course, be decided at Member State level. But ultimately, the
legal requirements for derogation from strict protection under Union law
need to be decided in Luxembourg.

3 Still, this is not an extreme example. The Swedish case on water-scooters (C-142/05
Mickelsson € Roos) took over four years in the Court of Justice (the referral was made in
March 2005 and the judgment delivered in June 2009)!
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Pulling the Trigger:
ENGO Standing Rights and the
Enforcement of Environmental

Obligations in EU Law*

I. Introduction

This chapter discusses the relationship between the Aarhus Convention
and EU law concerning access to justice in environmental decision mak-
ing. Its focus is on environmental rights from a procedural perspective—
more precisely on the legal requirements for the public concerned to have
access to justice in environmental decision making. I will use standing
for environmental non-governmental organisations (ENGOs) in cases
concerning nature conservation and species protection as an illustrative
example. This area of law is particularly interesting as it contains clear
obligations according to international law and EU law, and at the same
time the responsibility for implementing those obligations rests, in many
Member States, exclusively with the competent authorities, and the pub-
lic cannot challenge the administrative decision making in court. In my
analysis, I will discuss the relationship between the Aarhus Convention
and the principle of judicial protection enshrined in EU law. My con-
clusions suggest that the principle of judicial protection goes beyond the
Convention in requiring that members of the public—often represented

* In Environmental Rights in Europe and Beyond. Ed. Sanja Bogojevi¢ and Rosemary
Rayfuse. Hart Publishing 2018, p. 253.
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by ENGOs—are able to challenge administrative decisions and omis-
sions made in this area of law through taking legal action.

II.  Principle 10, the Aarhus Convention and
EU Law

The basic idea of ‘environmental democracy’ is expressed in Principle 10
of the Rio Declaration of 1992:

Environmental issues are best handled with participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have
appropriate access to information concerning the environment that is held
by public authorities, including information on hazardous materials and
activities in their communities, and the opportunity to participate in deci-
sion-making processes. States shall facilitate and encourage public awareness
and participation by making information widely available. Effective access to
Jjudicial and administrative proceedings, including redress and remedy, shall

be provided.!

Principle 10 thus contains ‘three pillars’: access to information; participa-
tion in decision-making processes; and access to judicial and administra-
tive proceedings. These pillars were developed six years later in UNECE’s
Convention on Access to Information, Public Participation in Deci-
sion-Making and Access to Justice in Environmental Matters (the ‘Aarhus
Convention’).? In the preamble to that Convention, the close relation-
ship between environmental rights and human rights was emphasised.
It was also stressed that all three pillars were of decisive importance for
sustainable development and that they were intertwined to form a whole.
The ‘third pillar’ of the Convention is contained in Article 9, which,
in broad terms, is structured as follows. According to Article 9(1), any
person whose request for environmental information has been refused
shall have access to a review procedure in a court or tribunal. Article
9(2) stipulates that the public concerned shall have the right of access to

! Rio Declaration on Environment and Development (adopted 14 June 1992) 31 ILM
874 (emphasis added).

2 Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (UNECE, adopted 25 June 1998) 38 ILM
517.
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a similar procedure in order to challenge the substantive and procedural
legality of any decision, act or omission subject to permit decisions on
activities that may have a significant impact on the environment. In ad-
dition, Article 9(3) requires that members of the public have the right of
access to administrative or judicial procedures in order to challenge acts
and omissions by private persons and public authorities that contravene
provisions of national law relating to the environment. There is also a
general requirement in Article 9(4) for the environmental procedure to
be effective, fair, equitable, timely and not prohibitively expensive.

Both the European Union and its Member States are Parties to the
Aarhus Convention. Article 9(2) has been implemented by various direc-
tives, for example the Public Participation Directive (PPD, 2003/35),°
the Environmental Impact Assessment Directive (EIA, 2011/92),% the
Integrated Pollution Prevention Control/Industrial Emissions Directives
(IPPC, 2008/1 and IED 2010/75)° and the Environmental Liability Di-
rective (ELD, 2004/35).° For decision making by the institutions of the
Union, the implementation is done through Regulation 1367/2006.
With respect to Article 9(3), the picture is more complex. On the ap-
proval of the Convention, the EU made a declaration on competence
stating that Member States are responsible for the performance of the
obligations in accordance with Article 9(3) and will remain so unless and
until the Union adopts provisions covering implementation. A proposal

3 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003
providing for public participation in respect of the drawing up of certain plans and pro-
grammes relating to the environment and amending with regard to public participation
and access to justice Council Directives 85/337/EEC and 96/61/EC, OJ L156.

4 Directive 2011/92/EU of the European Parliament and of the Council of 13 Decem-
ber 2011 on the assessment of the effects of certain public and private projects on the
environment, OJ L26.

> Directive 2008/1/EC of the European Parliament and of the Council of 15 January
2008 concerning integrated pollution prevention and control, OJ 1.24/8 and Directive
2010/75/EU of 24 November 2010 on industrial emissions (integrated pollution preven-
tion and control), OJ L334.

¢ Directive 2004/35/CE of the European Parliament and of the Council of 21 April
2004 on environmental liability with regard to the prevention and remedying of environ-
mental damage, OJ L143.

7 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of
6 September 2006 on the application of the provisions of the Aarhus Convention on
Access to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters to Community institutions and bodies, OJ L264.
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for a directive on access to justice was launched by the Commission in
2003, and deliberated for more than a decade before finally being with-
drawn in 2014 due to resistance at Member State level.® Since then, the
Commission has instead concentrated its efforts on developing guidance
on access to justice, resulting in a Notice in April 2017.°

III. The Court of Justice of the EU and its

Jurisprudence on Access to Justice

In describing the relationship between Aarhus and the EU since 2005,
one may say that implementation measures have been kept to a mini-
mum. In the era of Better Regulation,'” environmental democracy has
not been an issue close to the Commission’s heart. Instead, the focus has
been on a lightening of administrative burdens for industry and enter-
prises. This minimalistic approach and general indecisiveness towards the
international requirements for wider access to justice in environmental
matters has also been shared by most Member States. However, this de-
velopment has been counterbalanced by a strongly ‘activist’ approach on
the part of the Court of Justice of the EU (CJEU).

Even before the ratification of the Aarhus Convention in 2005, the
Court took important stands on issues such as the direct effect of EU
environmental directives and the principles of effectiveness and judicial
protection under EU law. Landmark cases in this respect can be found
from 1990 onwards.'! Since 2005, the development of case law on ac-

8 Proposal for a Directive of the European Parliament and of the Council on access to
justice in environmental matters (COM/2003/0624 final), withdrawal announced in OJ
(2014) C153/3.

9 Communication from the Commission, ‘Commission Notice on Access to Justice in
Environmental Matters’, C(2017) 2616 final, see ] Darpd: On the Bright Side (of the
EU Janus Face). The EU Commission’s Notice on access to justice in environmental matters.
(2017) Journal for European Environmental and Planning Law 373.

19 Better Regulation is an overall EU strategy aimed at streamlining regulations in order
to reduce the administrative burdens for industry and enterprises. The guidelines set out
the principles that the European Commission follows when preparing new initiatives and
proposals and when managing and evaluating existing legislation, see https://ec.europa.
eu/info/files/ better-regulation-guidelines_en.

11 C-361/88 TA Luft T [1991] ECR 1-2567, C-59/89 TA Lufi II EU:C:1991:325,
C-431/92 Commission v Germany (Grosskrotzenburg) [1995] ECR 1-2189, C-72/95 Kraa-
ijeveld v Gedeputeerde Staten Van Zuid-Holland [1996] ECR 1-5403, C-435/97 WWF v
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cess to justice has been expansive.'? A number of milestone cases have
been delivered by the CJEU, dealing with all aspects of access to justice
in environmental matters. Most of them have concerned standing for
individuals and ENGOs" or the issue of costs in environmental pro-
ceedings.' The CJEU has furthermore emphasised that the environmen-
tal proceedings must be effective in line with Article 9(4) of the Aarhus
Convention."” However, the CJEU has also taken important positions on
the principles of direct effect, effectiveness and legal protection under EU
law in other kinds of cases. Clearly, all these judgments need to be taken
into account when discussing access to justice in environmental decision
making.

Most of the cases mentioned above concern Article 9(2) of the Aar-
hus Convention and its implementation into EU law. As noted, when it
comes to Article 9(3), there is a limit to the impact of the Convention
in EU law. This was elaborated on by the CJEU in Slovak Brown Bear

Autonome Provinz Bozen [1999] ECR 1-5613, C-287/98 State of the Grand Duchy of Lux-
embourg v Berthe Linster [2000] ECR-I 6917, and C-201/02 R (Delena Wells) v Secretary
of State for Transport, Local Government and the Regions [2004] ECR 1-723.

12 See J-F Brakeland: Access to Justice in Environmental Matters—Development at EU
Level, available at http://greenaccess.law.osaka-u.ac.jp/wp-content/uploads/2014/05/ ar-
ten-brakelandup. pdf.

13°C-237/107 Dieter Janecek v Freistaat Bayern [2008] ECR 1-06221, C-240/09 Le-
soochrandrske  Zoskupenie VLK v Ministerstvo zivotného prostredia Slovenskej repub-
liky (Slovak Brown Bear) [2011] ECR 1-1255, C-75/08 Mellor v Secretary of State for
Communities and Local Government [2009] ECR 1-03799, C-263/08 Djurgirden—Lilla
Viirtans Miljoskyddsforening v Stockholms kommun genon dess marknimd [2009] ECR
19967, C-115/09 Bund fur Umwelt und Naturschutz v Arnsberg (Irianel) [2011] ECR
1-3673, C-128/09 Antoine Boxus and Willy Roua v Region Wallonne [2011] ECR I-09711,
C-182/10 Solvay v Region wallone [2012] 2 CMLR 19, C-570/13 Karoline Gruber v
Unabhangiger Verwaltungs- senat fur Karnten and Others EU:C:2015:231, C-72/12 Ge-
meinde Altrip v Land Rheinland-Pfalz [2014] PTSR 311, C-404/13 ClientEarth v The Sec-
retary of State for the Environment, Food and Rural Affairs [2015] UKSC 28 and C-243/15
Lesoochranarske Zoskupenie VLK v Obvodny urad Trecin (LZ 1I) EU:C:2016, C-529/15
Gert Folk v Landeshauptmann von Steiermark EU:C:2017:419.

14 C-427/07 Commission v Ireland [2009] ECR 1-6277, C-260/11 David Edwards v En-
vironment Agency [2013] 1 WLR 2914 and C-530/11 Commission v UK [2014] 3 WLR
853.

15 C-416/10 Krizan EU:C:2013:8. A summary of the CJEU cases starting with
Djurgirden and onwards is published on the website of the Task Force on Access to Justice
under the Aarhus Convention, see www.unece.org/environmental-policy/treaties/pub-
lic-participation/ aarhus-convention/envpptfwg/envppatoj/jurisprudenceplatform.html.
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case.’® That case started as a reference for a preliminary ruling concern-
ing whether Article 9(3) of the Aarhus Convention had ‘self-executing
effect’ within an EU Member State’s legal order, the background being
the EUs declaration of competence upon approval of the Convention. In
addressing these questions, the CJEU first pointed out that the Aarhus
Convention was signed and approved by the Community and that, ac-
cording to settled case law, the provisions of the Convention formed an
integral part of its legal order’.!” The Court therefore has jurisdiction to
give preliminary rulings on the interpretation of provisions falling under
that agreement, especially in a situation that lies within the scope of both
national and EU law and thus requires a uniform interpretation. The
CJEU went on to say that, according to Article 216 TFEU, a provision
in an agreement concluded by the EU with a non-member country is
directly applicable when it contains a clear and precise obligation which
is not subject to the adoption of any subsequent measure.'® This cannot
be said about Article 9(3) of the Aarhus Convention since only members
of the public who meet certain criteria in national law are entitled to
exercise the rights provided for therein. However, the CJEU stated that
even so, the courts of the Member States have a Union law obligation to
interpret, ‘to the fullest extent possible’, the procedural rules of environ-
mental law in accordance with the objectives of Article 9(3) and the ob-
jective of effective judicial protection of the rights conferred by EU law,
so as to enable an environmental protection organisation to be able to
challenge before a court an administrative decision liable to be contrary
to EU environmental law."”

This obligation of the courts to interpret the national procedural rules
to the fullest extent possible so as to enable ENGO standing in environ-
mental decision making can be described as the so-as-to-enable formula.
It requires national courts to give a new understanding to open provi-
sions on standing in order to align them with Rio Principle 10, as well as
with modern ideas of access to justice in the environmental area. Since
2011 the formula has had an extensive impact in the Member States,
which can be explained by the fact that most legal systems use ‘open

16 Slovak Brown Bear (n 13).

17" 1bid, para 30.

18 On the ‘self-executing effect’ of international law in EU and Member State law, the
CJEU made a reference to a great number of cases, among them C-213/03 Etang de Berre
v EDF [2004] ECR 1-7357.

19" Slovak Brown Bear (n 13) para 51.
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provisions’ or mere jurisprudence when defining the public concerned.
In many situations, it is therefore possible for the national courts to use
the formula in order to grant standing for ENGOs. Perhaps one of the
most important judgments was made in September 2013 at the German
Bundesverwaltungsgericht (BVerwG) in the Darmstadt case.”® Here, the
BVerwG granted an ENGO standing to appeal a clean air plan, arguing
that the German Code on Administrative Court Procedure needed to be
interpreted in light of Article 23 of Directive 2008/50 and Article 9(3)
of the Aarhus Convention.”! In Sweden, the case law on standing in en-
vironmental matters has also developed strongly in the same vein, as will
be discussed in the following section.

IV. Swedish Case Law on Access to Justice in
Environmental Decision Making

As in many Member States, the Swedish legislature has been reluctant to
expand access to justice for ENGOs in environmental decision making.
The legislature has taken a minimalist approach, reacting only when the
legal situation has become untenable due to case law from the CJEU or
the national courts. In some politically sensitive areas of law—such as
wolf hunting and city development—the government has even tried to
restrict ENGO standing. In contrast, the Swedish courts of precedent
— the Supreme Court, the Supreme Administrative Court, and the En-
vironmental Court of Appeal — have been quite progressive in their ap-
proach and very sensitive to the development of the case law at EU level.

20 Bundesverwaltungsgericht, Judgment 2013-09-05 in case BVerwG 7 C 21.12. An
English summary is available on the website of the Task Force on Access to Justice under
the Aarhus Convention, see n 15.

21 Tn a series of judgments, the CJEU has found that the German ‘Schutznormtheorie’ is
not in line with the Aarhus Convention and EU law. The German legislature has reacted
slowly to this but a major reform was passed in the Federal Parliament in the spring of
2017; see Entwurf eines Gesetzes zur Anpassung des Umwelt-Rechtsbehelfsgesetzes und
anderer Vorschriften an europa- und volkerrechtliche Vorgaben; BR 5 September 2016,
Drucksache 18/9526. The revised legislation came into force on 2 June 2017.
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A.  Standing According to the Environmental Code

The traditional concept of standing in administrative cases in Sweden is
‘interest based’. If the provisions in an Act are meant to protect certain
interests, representatives of those interests can challenge the decision by
way of appeal. Standing is generally defined as pertaining to the ‘per-
son whom the decision concerns’. This means a person affected adversely
by a decision that is appealable, which all decisions are as long as they
have factual or legal consequences in a broad sense. To gain a clearer pic-
ture of that scope of persons, one must study the case law that has been
established in each administrative area or even under specific pieces of
legislation. Under the Environmental Code (1998:808), the courts have
applied a generous attitude, stating that in principle, every person who
may be harmed or exposed to more than a minor inconvenience by the
environmentally harmful activity at issue is to be considered an interested
party. Thus everyone who may be harmed by an activity or exposed to
risk—for example, neighbours, people affected by emissions or other dis-
turbances from an activity—should have the right to appeal the decision
in question.*

In contrast to this state of affairs derived from case law, standing for
ENGO:s is decided by criteria in express legislation, at least as a starting
point. In Chapter 16 section 13 of the Environmental Code, standing
is given to certain organisations in order to appeal decisions on permits,
approvals or exemptions in environmental matters, the criteria being that
it is a non-profit association whose purpose according to its statutes is
to promote nature conservation, environmental protection or outdoor
recreation interests. In addition, the organisation must have been active
in Sweden for three years and have at least 100 members® or else be able
to show that it enjoys ‘support from the public’. ENGOs meeting those
criteria are able to defend the public interest according to their statutes,

22 J Darpd, Access to Justice in Environmental Decision-making in Sweden: Standing
for the Public Concerned, the Scope of Review on Appeal and Costs” (Study for the Ger-
man research institute Ufu on behalf of the Ministry of the Environment, 2015). In 7he
Legal Debate on Access to Justice for Environmental NGOs. Umweltbundesamt 99/2017,
Chapter 6 (125-150).

% In the beginning, the numeric criterion was set at 2,000 members, which effectively
barred all but two ENGOs from having standing. After the CJEU found that this crite-

rion was in breach of EU law in the Djurgdrden case (n 13), the number was set at 100.
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without any further qualifications. In other words, they have standing in
their own capacity.?*

These criteria for ENGO standing have been interpreted very gen-
erously by the Swedish courts, which may be illustrated by a couple of
landmark cases. The first is from the Supreme Court (HD) and con-
cerned a permit for a coastal wind park in the south of the country.®
Here, the HD started by citing the CJEU in the Djurgirden case, where
that Court accepted numeric criteria, but only to the extent that they
were necessary to decide whether the organisation still existed and was
active. The standing criteria furthermore must not be set at a level that
conflicts with the aim of providing the public concerned wide access to
justice. Furthermore, local associations must be able to use legal means
to protect their interests according to the environmental legislation. It is
therefore necessary to be generous in such matters, according to the HD,
and to use fixed criteria in law only as a starting point for decisions on
standing to appeal. One must also consider the overall picture—espe-
cially in those cases where no individuals have standing rights—and take
into account that someone be able to challenge the decision.

This case was followed by a judgment in the Land and Environmental
Court of Appeal (MOD), where a local bird-watching association with
only 37 members was allowed to appeal a municipal decision relating to
the development of wind turbines.? MOD reasoned that even though
the number of members in the organisation did not meet the numeric
criterion in the Environmental Code, it had been regularly active for a
long period of time. The organisation had arranged annual exhibitions
with as many as 500 visitors and it had also taken part in public hearings
in cases concerning nature protection. Thus, the organisation was found
to enjoy public support.

Next, two cases at the MOD concerned the kind of decisions that
could be appealed. According to old case law, the meaning of ‘permits,
approvals or exemptions’ was read narrowly, restricting the types of deci-

sion which could be subject to appeal. In 2012, the MOD distinguished

2 Different terms are used in the literature for the legal construct that ENGOs have
standing to protect environmental interests: ‘privileged standing’, ‘standing per s,
‘standing de lege’, see Commission Notice (n 9). In my view, ‘standing in their own
capacity’ is the expression that best captures the concept.

25 NJA 2012, s. 912. Summaries on the Swedish cases can also be found at the website of
the Task Force on Access to Justice under the Aarhus Convention (n 15).

26 MOD 2015:17.
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itself from this old jurisprudence and clarified that the application of
fixed standing criteria must comply with the Aarhus Convention and EU
law. In both cases, the Swedish Society for Nature Conservation (SNF)
appealed a decision from the County Administrative Board to accept that
certain activities were undertaken without a formal decision. The first
7 concerned the necessity of having an exemption from the species
protection regime, and the second?® a permit according to the legislation
on Natura 2000. In both judgments, the MOD referred to the Slovak
Brown Bear case, where the CJEU emphasised the necessity of giving
the public concerned wide access to justice in environmental matters.
The County Boards’ decisions were also closely connected to ‘exemptions
and permits as they related to the legislation on species protection and
Natura 2000. The challenged decisions were without any doubt also cov-
ered by Article 9(3) of the Aarhus Convention. Given this context, the
provision in the Environmental Code should be read in order to fulfil
the international obligations and thus be understood as also relating to a
decision on whether or not an exemption and a permit was needed. SNF
was therefore granted standing in both cases.

CaSC2

B.  Standing in Cases Outside the Scope of the

Environmental Code

The criteria in the Environmental Code on ENGO standing are also used
in some other pieces of environmental legislation concerning plans and
permits for developments, mines, quarries, highways, railways and other
largescale activities. In addition to this, ENGO standing rights have ex-
panded in recent years by way of the courts applying the ‘so-as-to-ena-
ble’ formula according to the Slovak Brown Bear case. The most impor-
tant judgment in this respect is from the Supreme Administrative Court
(HFD) concerning standing for SNF to challenge a decision according
to the Forestry Act on a clear-cutting operation in the mountains.? The
HFD noted that there was no standing rule in this piece of legislation so
that the issue must be decided on the basis of general principles of ad-
ministrative law. In previous jurisprudence the standing provisions never
applied to ENGOs in their own capacity. However, the HFD pointed to

27 MOD 2012:47.
28 MOD 2012:48.
29 HFED 2014:8 Anok.
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the fact that Article 9(3) of the Aarhus Convention covers all kinds of
decisions that relate to the environment. As nature conservation and en-
vironmental protection must be taken into account in the decision mak-
ing under the Forestry Act, the permit in question was clearly covered
by the obligations in Article 9(3). Furthermore, though the legal basis
for the decision was national law, the situation also touched upon issues
to which EU law on the environment applies. The HFD also stated that
there was, on a more general level, a need for a common understanding
of the standing rules, irrespective of whether national or EU law was
applied. In sum, for purposes of securing effective legal remedies for the
public concerned, SNF should be able to appeal such a decision accord-
ing to the Forestry Act.*

C.  Ban on Appeals Before the HFD

As seen above, it has been possible for the Swedish courts to use the
‘so-as-to-enable’ formula enunciated in the Slovak Brown Bear case in
order to grant ENGOs standing. However, in some situations such an
approach does not suffice, as was made clear in the court proceedings
concerning wolf hunting.

Wolves are strictly protected under the provisions of the Habitats Di-
rective.’! The Swedish Environmental Protection Agency (SEPA) permit-
ted hunting seasons for wolves in 2010 and 2011. The decisions were
decried by ENGOs but their legal challenges were dismissed for lack
of standing. Following legal developments at EU level and further legal
challenges by Swedish ENGOs, standing was granted and injunctions
issued against the 2013 and 2014 hunting seasons, and the decisions
were eventually declared invalid by the Swedish administrative courts.
Determined to permit licensed hunting, the government changed the
procedure for decision making in order to disallow appeals to a court. In
2014 the hunting decisions were taken by the regional County Admin-
istrative Boards instead and appeals could be made to SEPA, but no fur-
ther. Despite the appeals ban, the ENGO Nordulv appealed this decision

30 This standpoint was recently confirmed in a case concerning the cultural heritage of a
church building, a situation which is covered by national legislation only, see HFD 2018-
01-29 in case No 593-17.

31" Council Directive 92/43/EEC of 21 May 1992 on the Conservation of Natural Habi-
tat and of Wild Fauna and Flora (1992) OJ L2067 (Habitats Directive).
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to the administrative courts, and the case went all the way to the HED in
the so-called Appeals Ban case.’?

To begin with, the HFD stated that the relevant provision in Arti-
cle 12 of the Habitats Directive was unconditional and clear, requiring
strict protection of the wolf. The case law of the CJEU has created general
principles of law, among them the principle of judicial protection. To a
certain extent, these principles are today expressed in Articles 4(3) and
19(1) para 2 of the Treaty of the European Union (TEU) and Article 47
of the Charter of Fundamental Rights of the European Union (Char-
ter).> Thereafter, the HFD stated that according to established case law
of the CJEU under Article 288 TFEU, clear provisions in directives cre-
ate ‘rights’ that shall enjoy legal protection. If Union legislation is silent
on this matter, it is for each Member State to lay down the detailed pro-
cedural rules governing actions for safeguarding those rights. However,
this ‘procedural autonomy’ must respect the principle of equivalence and
the principle of effectiveness. Furthermore, the principle of useful effect
(‘effet utile’) of Union law not only requires the Member States’ courts
to interpret national law in a manner that is faithful to EU law, but also
implies that they shall disregard those procedural rules that are in conflict
with clear provisions of EU law. The HFD also referred to the Waddenzee
case,> in which the CJEU made clear that the public concerned must be
able to rely on obligations expressed in the Habitats Directive, meaning
that the ENGOs action must enjoy effective protection in court.

In sum, the HFD made clear that Union law requires that the ques-
tion whether clear and unconditional provisions in the Habitats Direc-
tive have been implemented correctly in national law can be tried in a
national court. The fact that the appeals ban also excluded the possibility
to refer such a question to the CJEU by way of a request for prelim-
inary ruling according to Article 267 TFEU reinforces the impression
that such a provision is in breach of EU law. Thus the appeals ban in the
Swedish Hunting ordinance was disregarded.®

32 HFD 2015 ref. 79.

33 Charter of Fundamental Rights of the European Union [2012] OJ C326/02.

3 C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Verenig-
ing tot Bescherming van Vogels v Staatssecretaris van Landboww, Natuurbeheer en Visserij
(Waddenzee) [2004] ECR 1-7405, para 66.

% A more detailed summary of the case is given in ] Darpé, “The Commission: A Sheep
in Wolf’s Clothing? On infringement Proceedings as a Legal Device for the Enforce-
ment of EU Law on the Environment, Using Swedish Wolf Management as an Example’
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V. The Aarhus Convention in Union Law

As illustrated by Swedish case law on ENGO standing in environmental
cases, the interaction between the Aarhus Convention and Union law is
complex. In some situations, Aarhus goes further than EU law in requir-
ing wide access to justice, whereas the reverse holds in other situations.
Therefore, before going deeper into the discussion of ‘environmental
rights’ from an EU perspective, I think it necessary to make certain clari-
fications of some key issues and questions from a more general perspec-
tive, concentrating on Article 9(2)-9(4) of the Aarhus Convention and
their implementation of EU law.

A.  Article 9(2) of the Aarhus Convention

Article 9(2) stipulates that the public concerned shall gain ‘access to a
review procedure before a court of law and/or another independent and
impartial body established by law, to challenge the substantive and pro-
cedural legality of any decision, act or omission subject to the provisions
of Article 6. That provision covers permit decisions on activities listed
in Annex I (Article 6(1)(a)), as well as decisions concerning other activ-
ities ‘which may have a significant effect on the environment’ (Article
6(1)(b)). As a result, Article 9(2) covers two kinds of decision. The first
category concerns permit procedures for activities listed in Annex I, in-
cluding largescale operations such as energy installations and industries,
mines, waste management and waste-water treatment plants, and so on.
The enumeration in the Annex is concluded by a point covering ‘(a)ny
activity not covered by paragraphs ... above where public participation
is provided for under an environmental impact assessment procedure
in accordance with national legislation’. In addition, Article 9(2) also
covers decisions concerning other activities ‘which may have a signifi-
cant effect on the environment’. As previously mentioned, Article 9(2)
of the Convention has been implemented by various directives in EU
law, most importantly the EIA and the IPPC/IED Directives.>®* However,
Article 6(1)b of Aarhus applies to all kinds of other activities that may
have a significant effect on the environment, even those that are not listed

(2016) Journal of European Environmental and Planning Law 270; see also the website of
the Task Force on Access to Justice under the Aarhus Convention (n 15).
36 See nn 4 and 5.
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in the directives of EU law. As this provision includes the wording ‘in
accordance with its national law’, different interpretations are possible.
Some have argued that it gives the Parties absolute discretion to decide
on which activities are covered for the requirement of an EIA, whereas
others take the view that the Convention obliges the Parties to apply the
test to every activity that might have a significant effect on the environ-
ment.” Forestry activities can be used as such an example. Clearcutting
operations may cover hundreds of hectares and have an immense effect
on the environment. Nevertheless, those activities are not covered either
by Annex I to the Convention, or by Annex I or II to the EIA Directive.
Still, the Swedish courts have adopted the position that clear-cutting op-
erations are covered by Article 9(2) of Aarhus in those instances where
they may have a significant impact on the environment. This stance was
also confirmed by the CJEU in the LZ I] case. Accordingly, the statement
in Article 6(1)(b) that the provision applies in accordance with national
legislation relates solely to the manner in which public participation is
carried out, and cannot be taken to call into question the right to par-
ticipate.®®

Furthermore, it is important to note the wide area of application for
Article 9(2)—the public concerned shall be able to challenge the sub-
stantive and procedural legality of any decision, act or omission subject to
the provisions of Article 6. This means that all kinds of decisions and
omissions in relation to those activities are covered by the access to justice
requirement. For example, many permit regimes—such as those under
IED—include an obligation for the administration to reconsider and
update permit conditions on an ongoing basis. In my understanding,
this means that the public concerned shall have the possibility to chal-
lenge in court any decision in such a reconsideration procedure, irrespec-
tive of whether the authority decides to update the permit condition or
not. Thus the possibility of challenging the authority’s omission in that
respect belongs to Article 9(2). To be understood otherwise, the word
‘omission’ would lose all meaning. This is also how I interpret the CJEU’s
reasoning in Mellor, which concerned the requirements according to the

37 See ] Jendroska, ‘Public Participation under Article 6 of the Aarhus Convention: Role
in Tiered Decision-Making and Scope of Application’ in Gyula Bandi (ed), Environmental
Democracy and Law—Public Participation in Europe (Europa Law Publishing, 2014) 134.
38 C-243/15 Lesoochranarske Zoskupenie VLK v Obvodny urad Trecin EU:C:2016:838,
para 48.
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EIA Directive when an authority finds that an EIA is not needed for an
activity.” Similar reasoning can be found in the Boxus case, where the
national courts were called upon to check the legality of a measure under-
taken in a Member State, whereby certain projects were exempted from
the requirements of the EIA Directive.”’ To conclude, if an authority
chooses not to update a permit condition covered by Article 9(2) and
its implementation in Union law, this decision or omission falls under

Article 9(2), and not under Article 9(3).4!

B.  Article 9(3) of the Aarhus Convention

Other situations clearly fall outside the scope of Article 9(2) of the Aar-
hus Convention and this is where Article 9(3) comes into play. As already
mentioned, this access to justice provision has been left to the Member
States to implement in their procedural systems. Nevertheless, all Mem-
ber States of the EU are signatories to the Aarhus Convention and it is
an international environmental law obligation to fulfil the requirements
therein. Even if the European Commission and the CJEU cannot act as
watchdogs over the implementation of Aarhus on areas of ‘pure’ national
environmental legislation—which today is only a minor portion of this
field of law—the Convention is nevertheless equipped with a different
kind of surveillance mechanism that is somewhat unusual: the Aarhus
Compliance Committee. This is an independent committee whose mem-
bers are judges and legal scholars and who sit in their personal capacities.
There is also a ‘public trigger’, meaning that the public can communi-
cate complaints about breaches against the provisions of Aarhus to the
Committee. All communications and meetings among the Committee,
the complainant and the Party are open to the public.*? Furthermore,
one must not underestimate the importance of Committee decisions.
Though its statements are not binding, they play an important part in the
understanding of the Convention and—when endorsed by the Meeting

3 C-75/08 Mellor v Secretary of State for Communities and Local Government [2009] ECR
1-03799, para 66.

4 Joined Cases C-128/09 to C-131/09, C-134/09 and C-135/09 Antoine Boxus and
Willy Roua v Region Wallonne [2011] ECR 1-09711, para 57.

41 For a similar line of reasoning, see the Compliance Committee in ACCC/C/2010/50
Czech Republic, para 82.

42 All documents are published on the Aarhus Convention’s website, see www.unece.org/
env/pp/.
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of Parties—serve as ‘interpretive factors’ in the building of international
norms in the field of Principle 10 and environmental democracy.

Article 9(3) of Aarhus requires that members of the public ‘have access
to administrative or judicial procedures to challenge acts and omissions
by private persons and public authorities which contravene provisions
of its national law relating to the environment’. A first issue to address
when contemplating whether the provision is applicable is how to define
that field of law. Whereas Article 9(2) is confined to permit decisions for
activities having a ‘significant effect on the environment’, Article 9(3) has
much wider scope. It covers national laws ‘relating to the environment’,
even if that specific piece of legislation is not labelled as ‘environmental
law’. In a case against the Czech Republic, the Compliance Committee
stated that members of the public should have the possibility to chal-
lenge ‘an alleged violation of any legislation in some way relating to the
environment’.?® In other cases, the Committee has found that Article
9(3) covers different kinds of plans, health issues, noise and a wide range
of environmental legislation.*! It is also noteworthy that the European
Commission’s 2003 proposal for an access to justice directive applied
a very broad definition of ‘environmental law’, including planning law
and health issues. Against this backdrop, it is safe to say that Article 9(3)
covers all other areas of law on activities that have an effect on the en-
vironment, not least planning and building, environmental taxes, water
operations, infrastructural projects, nature conservation and species pro-
tection.®>

As for standing, Article 9(3) gives more room for the signatories to
decide on who belongs to the public concerned and what they should
have access to. The Convention does not require ‘actio popularis—that
is, a system that allows anyone to challenge breaches of environmental
law—but there must be the possibility open for someone to do so.%® A
system which bars almost all ENGOs from taking legal action to protect
the environment is not consistent with the Convention.?” Nor does Aar-
hus require that individuals and NGOs have the possibility to take direct

$ ACCC/C/2010/50 Czech Republic, para 84.

44 See ACCC/C/2008/11 Belgium, ACCC/C/2011/58 Bulgaria.

4 See The Aarbus Convention—An Implementation Guide (2nd edn, UNECE/United
Nations, 2014) 197-99.

4 See, for example, ACCC/C/2005/11 Belgium, paras 35-37, ACCC/C/2006/18 Den-
mark, paras 29-31, ACCC/C/2011/63 Austria, para 51.

47 ACCC/C/2005/11 Belgium.
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action in court. The Convention asks for access to justice but is silent on
the matter of how the Parties arrive at different solutions.*®

Article 9(3) focuses on the enforcement of environmental law. It does
not, however, say what kind of case the public concerned can bring to
court. In many legal systems, the courts’ control of the administration
is mainly triggered in relation to specific acts or decisions. In others, the
public concerned also has access to ‘abstract norm control’.*® However,
the Convention does not require such a procedural order, a position
which is shared with the European Court of Human Rights (ECtHR),
for that matter.’® Even so, the national system must provide some effective
legal remedy in similar situations.’! This can be provided for with differ-
ent legal instruments: indirect action—that is, appeals of decisions or
omissions by the authorities; direct action in court to challenge an envi-
ronmentally damaging activity; the possibility to instigate or at least take
part in criminal proceedings; and the right to ask for damages on behalf
of the environment.>

Many countries have an Ombudsman, usually selected by the legisla-
tive body of the state. The Ombudsmen are generally independent review
institutions that aid individuals and entities in disputes with adminis-
trative bodies. Often, an Ombudsman can investigate complaints and
report on its findings. The institution tends to be quite flexible, inexpen-
sive, and simple to access. Due to the fact that the Ombudsman’s powers
are usually limited to non-legally binding activities such as investigating,
reporting, mediating and recommending, s/he is commonly disqualified
from being considered an effective remedy in accordance with Article
9.4.53 In practice Ombudsmen are often nevertheless very useful and
therefore considered to be a complementary safeguard of environmental

4 ACCC/C/2004/06 and ACCC/C/2007/20 Kazakhstan.

# For an European example, see C-381/07 Association nationale pour la protection des
eaux et rivieres—TOS v Ministere de I’Ecologie du Developpement [2008] EUEC] 58.

% ECtHR judgments in the cases Klass v Germany [1978] ECHR 4, Norris v Ireland
[1988] ECHR 22, and Viistberga taxi AB v Sweden [2002] ECHR 36985/97.

U Implementation Guide 2014, p. 199.

52 See E Fasoli, Study on the possibilities for non-governmental organisations promoting
environmental protection to claim damages in relation to the environment in four selected
countries; France, Italy, The Netherlands and Portugal (UNECE, Aarhus Convention/Task
Force on Access to Justice, Geneva 2015).

%% See eg Compliance Committee, ACCC/C/2011/63 Austria, paras 58-61; Implemen-
tation Guide 2014, 189, 191.
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rights. Political pressure to follow the recommendations of the Ombuds-
man generally leads to compliance.

VI. 'The Principle of Judicial Protection in an
Environmental Context

Up till now, the discussion has mostly concerned the implementation
of the Aarhus Convention in the EU. As noted, certain provisions in
Aarhus are not implemented in EU law, either in part or in full. Thus
the analysis so far has dealt with situations where Aarhus, so to speak,
requires more access to justice for the public concerned than EU law
does. In the following, I will reverse the perspective and discuss access
to justice in environmental matters from a Union law perspective to see
what emerges. I will focus on the principle of judicial protection, primacy
and direct effect and the meaning of ‘environmental rights’ in a Euro-
pean context. The conclusion is—not very surprisingly—that the Aarhus
Convention and general principles of EU law cross-fertilise each other in
the environmental area in a way that is quite positive from a Principle-10
point of view.

The Appeals ban case in the Swedish HFD can be used as a starting
point for an analysis of situations where EU law and principles require
‘more’ than Aarhus, that is, a wider access to justice for the public con-
cerned in order to protect environmental rights and interests. At issue in
that case was the national procedural order for challenging decisions con-
cerning a species that requires strict protection according to EU law. The
procedure only allowed for administrative appeals, not judicial review
in court. As the appeals body—the Swedish Environmental Protection
Agency—is constitutionally independent of the government and is able
to suspend decisions at stake, this procedural order is probably acceptable
from an Article 9(3) point of view. However, the HFD set aside the ap-
peals ban provision and allowed for the ENGOs to come to court, basing
its reasoning solely on the effer utile and the principle of judicial protec-
tion in EU law. Another situation where EU law is said to require ‘more’
than Aarhus, which has been debated in the literature, concerns the pos-
sibility of appealing plans and programmes. Whereas some authors argue
that plans and programmes cannot be challenged by legal means accord-
ing to Aarhus, others suggest that such a possibility follows from general
principles of EU law, despite the fact that the directives that require the
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setting up of plans and programmes do not contain any access to justice
provisions.54 However, before entering into a discussion on the relation-
ship between Aarhus and the principle of judicial protection, a few words

are required on the general debate on primacy and direct effect according
to EU law.

A.  Primacy and Direct Effect According to EU Law

For a considerable time there have been controversies in the legal litera-
ture on the distinction between primacy and direct effect in EU law. Even
though the discussion is mostly relevant to the issue of whether provi-
sions in directives may have horizontal effects between private subjects,
the different attitudes also have important implications for the possibility
of enforcing EU law in vertical relationships between individuals and the
administration in the Member State, not least in the environmental area.

In the general discussion, at least two schools of thought can be distin-
guished: that of the supremacy model and that of the trigger model. The
most prominent representatives for the former are Koen Lenaerts and his
co-authors.” According to their view, primacy of EU law always exists as
the normal state of affairs concerning norms of different levels, meaning
that EU law is always supreme to Member State law. The supremacy of
EU law is mainly ensured through consistent interpretation, the duty of
sincere cooperation and state liability; but it may in some situations also
entail that a Member State court is required to disapply national rules
inconsistent with the higher norms of EU law (‘exclusion’). Direct effect,
however, is only connected to individual subjective rights, guaranteed
exclusively by EU law. If such a right is expressed in a directive provision
that is unconditional and sufficiently precise, the Member State court
must not only disapply the inconsistent national law, but also replace
it with the EU norm expressing that individual right (‘substitution’). In
other words, in the latter situation, the court must fill in the gap left in
the national law:

54, Squintani and E Plambeck, ‘Judicial Protection Against Plans and Programmes Af-
fecting the Environment’ (20106) Journal for European Environmental and Planning Law
294, with references to the literature on the matter.

5> K Lenaerts and T Corthaut, ‘Of Birds and Hedges. The Role of Primacy in Invoking
Norms of EU Law’ (2006) European Law Review 287-315; K Lenaerts and P van Nuffel,
European Union Law (3rd edn, Sweet and Maxwell, 2011); K Lenaerts, I Maselis and K
Gutman, EU Procedural Law (Oxford University Press, 2014).
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Then it does matter whether the norm relied upon was intended to confer
rights upon individuals and whether it is sufficiently clear, precise and un-
conditional because, on the one hand, the norm identifies the object of the
benefit claimed and the person who must provide that benefit and, on the
other hand, the norm indicates when and under what conditions this right
can be deemed to be created in the legal order allowing for the right to be
claimed.*®

To conclude, primacy according to these authors is a general conflict rule
between norms of different hierarchic value, whereas direct effect is a tool
for the implantation of individuals’ subjective rights according to EU law
in the national systems.

Michael Dougan is an outspoken representative of the trigger model.””
In contrast to Lenaerts and others, he argues that direct effect is not only
relevant for the enforcement of individuals’ subjective rights, but encom-
passes any situation where the norms of EU law produce independent ef-
fects within the national legal systems. On his view, all kinds of directive
provision that are unconditional and sufficiently precise can be invoked
as grounds for judicial review in the national system by those who are
protected by that provision: ‘In other words, direct effect is perfectly ca-
pable of accommodating the needs for an administrative law doctrine of
standing to enforce Community measures intended to protect the public
or general interest’.® He also criticises the supremacy model for trying
to create a clear distinction between exclusion and substitution. Such a
distinction is not easy to find or establish, Dougan argues, which is why
this model becomes random and inconsistent. He also argues that the
principle of direct effect becomes blurred if one emphasises supremacy
as a general concept, as this model is built upon the idea that EU law is
always superior in the national systems. In contrast, the trigger model is
built upon the notion that primacy is a consequence of direct effect, namely

56 Lenaerts and Corthaut (n 55) 291.

57" M Dougan, “When Worlds Collide! Competing Visions of the Relationship between
Direct Effect and Supremacy’ (2007) Common Market Review 931-63; M Dougan, “The
Direct Effect and Supremacy of EU Law’ in A Dashwood, M Dougan, B] Rodger, and D
Wyatt (eds), Wyatt and Dashwood’s European Union Law (Hart Publishing, 2011).

58 Dougan, “When Worlds Collide!’ (n 57) 934.
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the disapplication of those national rules that are inconsistent with un-
conditional and sufficiently precise EU norms.*

As often in legal scholarship, the differences in views are not that clear
and mostly relate to specific areas of law. As for the debate on primacy
and direct effect of EU law, one must also take into account that the
case law of the CJEU has developed rapidly over the past 10 years and
that the positions have developed accordingly over time. This is clearly
illustrated in one of the leading commentaries on general EU law in Eng-
lish—Craig and de Barca’s EU Law—Text, Cases and Materials.%® In the
earlier editions, direct effect was described as something that was con-
nected to the existence of individual subjective rights in a narrow sense.
Later on, the authors recognised that this position was problematic when
it came to areas of law dealing with general or diffuse interests, such as
environmental law. In the latest 2015 edition, Craig and de Burca point
to the differences in understanding of direct effect: a narrower view where
the concept confers individual rights and a broader one where precise
and unconditional directive provisions can be used as a means for judi-
cial review in order to determine whether the national administration
has remained within the parameters set in Union law.®! A decisive issue
here is how to define ‘individual rights” and who are the bearers of those
rights. Even though the authors find the CJEU’s case law ambiguous on
the issue, they refer to Janecek and ClientEarth, arguing that the Court
has given strong rules on the requirement of access to court to enforce
particular obligations on national authorities in the context of environ-
mental directives. Even so, they conclude:

While certain strands of case law—mainly those in which the CJEU focuses
on a particular substantive EU law right, often an EU legislative right—
require specific national remedies to be made available, and particularly
in certain sectors such as competition, consumer, and environmental law,
many other cases continue to emphasize the primary responsibility of the

59 Further on supremacy and direct effect, see ] Engstrom, “The Principle of Effective
Judicial Protection after the Lisbon Treaty’ (2011) Review of European Administrative Law
53-68; S Prechal and R Widdershoven, ‘Redefining the Relationship between “Rewe-ef-
fectiveness” and Effective Judicial Protection’ (2011) Review of European Administrative
Law 31-50.

60 P Craig and G de Brca, EU Law: Text, Cases and Materials (Oxford University Press,
1998-2015).

61 Ibid, 2015 edition, 203 and with reference to Stichting Natuur en Milieu (n 69).
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national legal system, subject only to the principle of equivalence and ef-
fectiveness.®?

B.  Reflections on Direct Effect in the Environmental Area

In the legal scholarship of today’s environmental law the broader under-
standing of direct effect is dominant. To most authors, direct effect con-
cerns the ways and means available to the public concerned to challenge
decisions by authorities in relation to demands for a certain environ-
mental quality in accordance with clear indications under EU law.%® The
direct effect of EU law has also been described as the duty of the court
or another authority to apply the relevant provision ex officio, either as a
norm governing the case, or as a standard for legal review.* In this way,
they argue, provisions with direct effect could be used by all concerned
parties, regardless of whether they provide individual rights.®> An oft-
cited passage in this direction is from a paper by Prechal and Hancher,
where they condemn as ‘conceptual pollution’ the idea that the existence
of individual subjective rights is a decisive prerequisite for direct effect.%

For my own part, I agree with this general position as I find it impos-
sible to reconcile the narrow attitude towards direct effect as a means for
safeguarding only individual subjective rights with the development of
the jurisprudence of the CJEU in recent years in the area of environmen-
tal law. As will be shown below, the CJEU instead emphasises both rights
and duties expressed in directive provisions with direct effect. In this way,
this case law expresses two aims of direct effect—a dual approach.®’ First,

%2 Tbid, 246 and 251.

63 ] Jans and H Vedder, European Environmental Law (4th edn, Europa Law Publishing,
2011) 222-31; see also E Fisher, B Lange and E Scotford, Environmental Law: Text, Cases,
and Materials (Oxford University Press, 2013).

64 S Prechal, Directives in EC law (2nd edn, Oxford University Press, 2005) 241.

% D Langlet and S Mahmoudi, EU Environmental Law and Policy (Oxford University
Press, 2016) 21. See also M Eliantonio, ‘Enforcing EU Environmental Law Policy Effec-
tively: International Influences, Current Barriers and Possible Solutions’ in Sara Drake
and Melanie Smith (eds), New Directions in the Effective Enforcement of EU Law and
Policy (Edward Elgar Publishing, 2016) 175-201; M Hedemann-Robinson, Enforcement
of European Union Environmental Law: Legal Issues and Challenges (Routledge, 2007);
P Wennerds, 7he Enforcing of EC Environmental Law (Oxford University Press, 2007).

6 S Prechal and L Hancher: ‘Individual Environmental Rights; Conceptual Pollution in
EU Environmental Law’ (2002) Yearbook of European Environmental Law 85, 98.

7 Commission Notice 2017 (n 9), section C, paras 31-57.
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to protect rights and second, to secure that EU legislation in the en-
vironmental sphere is complied with at Member State level. The latter
approach, reflecting the principle of ‘rule of law’, is especially relevant in
environmental cases. What obviously complicates the discussion is how
‘rights’ are to be defined in an environmental law context, since this is
an area of law dominated by the public interest. My point of departure
for the analysis is that all provisions of EU law with sufficient clarity
and precision have direct effect—meaning the substitutional effect on
incompatible rules of national law—and that those who are qualified as
bearers of the interests expressed in these provisions should be able to
challenge the national decision making in court in line with the princi-
ple of judicial protection. Another starting point is that the Union legal
system cannot discriminate between different areas of law concerning
the enforcement of common obligations, although the doctrine of direct
effect must be adapted to the legal context in which it functions. As
traditional individual subjective rights belong to areas where there are
distinct bearers of the rights that are expressed in EU law—such as free
movement of goods and services, labour law, social security, migration
and so on—the legal system would be biased if the public interests (such
as clean air, sound water resources and a rich biodiversity) were to be
prevented from going to court in order to counter-balance the interests of
developers and enterprises. In my view, such an attitude would not be in
line with either the high ambitions of environmental protection within
the Union— expressed in Article 3(3) TEU, Articles 11 and 191 TFEU
and Article 37 of the Charter—or the fundamental principles of judicial
protection according to Article 19 TEU and Article 47 of the Charter.

C.  The Development of the CJEU’s Case Law
on Direct Effect

To begin with, it should be noted that some years ago the CJEU had
already clarified that environmental provisions in EU law can also have
direct effect. The first of these cases dealt with the EIA Directive, long
before the EU ratification of the Aarhus Convention.®® Others concerned
Natura 2000 and species protection. Many of these cases were brought

8 See ] Darpd, ‘Article 9.2 of the Aarhus Convention and EU Law: Some Remarks on
CJEU’s Case-law on Access to Justice in Environmental Decision-making’ (2014) Journal
for European Environmental & Planning Law 367.
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to court by ENGOs.% It is reasonable to suppose that this influences
the concept of rights in environmental matters. Moreover, in these cases
the CJEU seems to focus not on rights, but on obligations. In Kraaije-
veld, the Court had stressed the possibility for those concerned to rely
on the provisions in the directive in order to challenge an administra-
tive decision in court, especially in relation to the obligation of Member
States ‘to pursue a particular course of conduct’.”’ This statement has
been repeated in a series of environmental cases, where the CJEU has
said that it would be incompatible with the binding effect attributed to
a directive to exclude the possibility that the obligation which it imposes
may be relied on by those concerned. The CJEU has furthermore stated
that the effectiveness of such an act would be weakened if individuals
were prevented from relying on it before their national courts, and if the
latter were prevented from taking it into consideration as an element of
EU law in order to rule whether the national legislature had kept within
the limits of its discretion set by the directive.”! In more recent case law,
the CJEU has emphasised that, concerning provisions with direct effect,
‘natural and legal persons directly concerned must be able to require the
competent authorities, if necessary by bringing the matter before the na-
tional courts, to observe and implement such rules’.”? Furthermore, in

Janecek, the CJEU made clear that

whenever the failure to observe the measures required by the directives
which relate to air quality and drinking water, and which are designed to
protect public health, could endanger human health, the persons concerned
must be in a position to rely on the mandatory rules included in those
directives.

% For example C-44/95 Regina v Secretary of State for the Environment, ex p Royal Society

for the Protection of Birds (Lappel Bank) [1996] ECR I-3805, WWF (n 12), C-165-167/09

Stichting Natuur en Miliew v College van Gedeputeerde Staten van Groningen [2011] ECR

1-4599.

7" Kraaijeveld (n 11) para 56.

7V WWEF (n 12) para 69; Linster (n 11) para 32; Waddenzee (n 34) para 66 and C-41/11 In-

ter-Environnement Wallonie and Terre Wallonne ASBL v Region Wallonne EU:C:2012:103,

para 42.

72 Stichting Natuur en Milieuw (n 69) para 1005 see also Inter-Environnement Wallonie
(n71) para 42.

92



Pulling the Trigger: ENGO Standing Rights and the Enforcement ...

In Stichting Natuur en Milieu, this reasoning was used analogously con-
cerning legislation on atmospheric pollution.” It is not far-fetched to
suppose that the rationale of these latter-mentioned cases also covers leg-
islation on chemicals, waste, water and other areas.

Evidently, the underlying reason for the jurisprudence of the CJEU
is that the Member States shall not have the advantage of being able
to evade the obligations of EU environmental law by simply avoiding
implementing them. Clearly, this argument relates to the rule of law.
Another reason is that the public plays a crucial role as guardian of the
correct application of EU law, something already stressed by the Court
in Van Gend en Loos.”* This is even truer when it comes to EU environ-
mental law and has been emphasised in a number of cases concerning
the Aarhus Convention and its implementation into the EIA Directive.”
That the ENGOs play a key role in promoting EU environmental law
was finally confirmed in 7rianel, where CJEU stated (my italics):

It follows more generally that the last sentence of the third paragraph of
Article 10a of Directive 85/337 must be read as meaning that the 7ights
capable of being impaired’ which the environmental protection organisations
are supposed. to enjoy must necessarily include the rules of national law imple-

menting EU environment law and the rules of EU environment law having
direct effect.”®

It follows from this case that ENGOs represent the environmental in-
terest, not only where the EU law provisions have been implemented
in national legislation, but also where they have direct effect by way of
being sufficiently precise and unconditional. A reasonable conclusion to
be drawn from this judgment in combination with the CJEU’s reasoning
in Slovak Brown Bear’” and the principle of judicial protection in Article
19 TEU is that this role of the ENGOs is generally applicable in all areas
of EU environmental law.

Against this backdrop, it seems the idea that the existence of individual
subjective rights is a prerequisite for direct effect has played out its role

73 Stichting Natuur en Miliew (n 69) paras 94-100.

74 C-26/62 Van Gend en Loos v Netherlands [1963] ECR 1, the penultimate paragraph

(not numbered) above “The second question’, see Brakeland (n 12).

75 C-260/11 David Edwards v Environment Agency [2013] WLR 2914 para 40, C-530/11
Commission v UK [2014] 3 WLR 853 para 47.

76 Trianel (n 13) para 48.

77 Slovak Brown Bear (n 13) para 51.
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in EU environmental law. Of course, one may water down the notion of
individual rights by giving it an extremely wide definition—from sub-
stantive property rights in a traditional sense to the procedural possibility
for ENGO:s to appeal a decision or omission where an authority applies
provisions of EU environmental law. However, in doing so, ‘rights’ loses
all meaning as a legal concept. This can be illustrated by the second Slo-
vak Brown Bear case, where the CJEU made clear that Article 47 of the
Charter was applicable to a situation where an ENGO had appealed a
decision to construct an enclosure for deer within a Natura 2000 site.”
My view is therefore that we should instead openly acknowledge that the
rights of individuals and direct effect are two separate concepts in the
area of EU environmental law. Though rights for individuals in a wide
sense may have importance for the individual’s standing in environmen-
tal cases, the concept mainly becomes interesting when claims for dam-
ages are made against a Member State for failing to implement EU law
correctly according to the Francovich doctrine.” Therefore, in describing
direct effect on this area of EU law, we ought to focus on the obligations
of the national authorities according to provisions of sufficient clarity. In
my view, this would make the doctrine clearer and also more compatible
with the principle of legal protection.

In conclusion, I contend that direct effect of EU environmental law
relates to clear obligations and means that the public concerned shall
have standing in order to challenge decisions by national authorities on
subjects that are covered by provisions that are sufficiently precise and
unconditional. In addition to this, the requirement zo take it into consid-
eration expressed in the case law of the CJEU means that the Member
State court must make an evaluation of its own of the case to see whether

78 LZ I (n 13).

7% Joined Cases C-6/90 and C-9/90 Francovich and Bonifaci v Italy [1991] ECR 1-5357.
I will not further discuss how to apply the Francovich doctrine in environmental law
here, but it may have at least some room for application where individuals have had
harm inflicted on them due to breaches in the proper implementation of EU legislation
at Member State level. Such examples may include damages to property, see C-201/02 R
(Delena Wells) v Secretary of State for Transport, Local Government and the Regions [2004]
ECR 1-723; or prohibitively high costs in environmental proceedings, see Edwards (n77).
However, as was illustrated in C-420/11 Leth v Austria [2013] 3 CMLR 2, there is little
room for state liability towards individuals who suffer damage from an activity that has
been approved without a preceding EIA in breach of the EIA directive. For more on the
impact of Francovich in environmental cases, sce Wenneras (n 67) 150.
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the administration has decided in accordance with those provisions. Thus
the direct effect has rwo legal consequences: first, standing in the case and,
second, that of being invocable in court.

D.  Who Belongs to the Public Concerned?

According to Article 9(2) and its implementation in EU law, the defi-
nition of the class of persons who have standing in environmental cases
is those who either have a sufficient interest in the matter or allege the
impairment of a right.** ENGOs meeting certain criteria shall be deemed
to have sufficient interest and rights capable of being impaired for the
purpose of having standing,.

The different ways that the Member States provide for the safeguard-
ing of those rights and interests under EU law are open to their own
choice under the notion of national procedural autonomy, though the
principles of equivalence and effectiveness must be respected. Certain
criteria for ENGO standing are thus acceptable, but only if they are set
at a level that does not conflict with the aim of providing the public con-
cerned a wide access to justice. As for individuals’ standing, the situation
is more complex. Clearly, the ‘double approach’ to individuals’ standing
is not an invitation to limit their possibilities of challenging administra-
tive decisions concerning the environment. If, essentially, the national
rules on standing do not go beyond what is already protected through
a traditional rights-based approach, this falls short of what is required
by the Aarhus Convention.?! In its case law, the CJEU has stated that
Member States have a significant discretion to determine the conditions
for the standing of individuals, including the confinement to individual
public-law rights. The crucial question here is to understand what that
expression—deriving from the German subjektiv-iffentliches Recht— ac-
tually means. To me at least, it is not very clear. What is clear, though, is
that according to Janecek, health issues on a very general level also trig-

80 The ELD Directive identifies three categories of the ‘public concerned’ that are all on
equal footing, including also natural and legal persons ‘affected or likely to be affected by
environmental damage’, see Article 12.1 ELD (n 6), which was confirmed in Gert Folk (n
13), paras 52-58. Also other environmental directives include this ‘third category’'—for
example the EIA directive (n 4) Article 1.2.c, but only as a general definition of the ‘pub-
lic concerned’. Future CJEU case law will show if the Gerz Folk judgment will have wider
implications for legislation outside the scope of ELD.

81 ACCC/C/2010/50 Czech Republic, para 76.
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ger standing for those who are concerned. In this case, the CJEU found
that an affected person should have the possibility available to challenge
with legal means any administrative decision or omission that concerned
his rights according to Directive 96/62 on ambient air, including the
requirement for the authority in charge to draw up an action plan. A
similar approach may well be applied in cases concerning other aspects of
environmental quality, such as the status of water. A reasonable conclu-
sion is therefore that the jurisprudence of the CJEU will develop towards
wider standing for individuals in environmental cases. I also believe that
individuals will be afforded greater possibilities to invoke public interests
in cases where they have been granted standing. There are two reasons for
this. First, it is often difficult to distinguish public interests from private,
which can be illustrated with cases concerning air quality. Second, in line
with Janecek and ClientEarth, it would not be surprising if the CJEU
further strengthened the rule of law in environmental cases, meaning that
the obligations expressed in environmental directives must be complied
with by the national authorities, regardless of who is driving the case.

E. Substantive and Procedural Legality

According to Article 9(2), the scope of the review on appeal shall include
both the formal and the substantive legality of all kinds of decisions con-
cerning activities that are covered by that provision. This has been elabo-
rated upon by the Compliance Committee in a series of decisions.?? The
case law of the CJEU has not been so developed in this respect, at least
not directly dealing with the Aarhus Convention. Even so, in relation
to the EIA Directive, one can safely say that the statements made by the
CJEU in those cases clearly show that the review may concern all aspects
of the legality of the administrative decisions under that legislation. Also
in other environmental directives, there are express provisions requiring
the national courts to review the substantive legality of the application
of law by the competent authorities.®> Moreover, if one looks in wider
circles and takes into account a multiplicity of cases, the picture becomes
clearer. As shown above, a combination of Stichting Natuur en Milieu,
Janecek, ClientEarth and Slovak Brown Bear shows that the case law of

82 ACCC/C/2010/48 (Austria) para 66, ACCC/C/2008/33 (United Kingdom) para
124, ACCC/C/2011/63 (Austria) paras 52—53 and 66, also Implementation Guide, 207.
83 For example, Article 25 IED (n 5), and Article 13 ELD (n 6).
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the CJEU is developing towards the purpose of ensuring that the aim
of the law is achieved. In another case that concerned access to infor-
mation, East Sussex, the CJEU made clear that a national judicial review
procedure must allow for ‘the court or tribunal hearing an application for
annulment of such a decision to apply effectively the relevant principles
and rules of EU law when reviewing the lawfulness of the decision’.%*
Also, in Commission v Germany, the CJEU emphasised that the review
in national courts should concern ‘both the substantive and procedural
legality of the contested decision in its entirety’.®> In addition, in nature
conservation law, it is a common feature that the administration may au-
thorise certain activities only if no reasonable scientific doubts remain as
to whether the activity will damage the protected interest.5¢ According to
the case law of the CJEU, when a court reviews those decisions, it must
determine whether the technical and nature scientific evidence relied
upon by the administration leaves room for any such doubts. Thus the
court is obliged to assess this evidence on its own accord and cannot leave
this to the administration’s discretion.?” Even though the case law of the
CJEU on the matter has required such an assessment to be undertaken
only concerning the adoption and the content of EIAs and similar instru-
ments in nature conservation law, in addition to plans and programmes
aimed at reducing pollution of different kinds in different elements of the
environment, there is no reason to believe that this rationale is less valid
in other environmental cases.

E  Administrative Appeal and Judicial Review

A remaining issue to deal with concerns whar kind of appeal body the
public concerned has access to when challenging administrative decisions
in environmental matters. As was illustrated by the Appeals Ban case in
the Swedish HFD, one may argue that there are inconsistencies between
Aarhus and EU law on this matter. Although the Swedish case was some-
what peculiar, the situation as such is not unusual in the Member States.
Most national systems have types of environmental decisions—or omis-

8 C-71/14 East Sussex County Council v Information Commissioner [2016] CMLR 5,
para 58.

8 C-137/14 Commission v Germany EU:C:2015:683, para 80.

86 'This is, for example, the case with activities that may have a significant impact on
Natura 2000 sites; see Waddenzee (n 34) para 59.

8 See Kraaijeveld (n 11), paras 56-57.
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sions for that matter—that are not appealable in court. Any court in a
Member State which is faced with such a situation must decide whether
to dismiss the legal challenges to the administration’s standpoints or to
grant standing contra legem.®®

Normally, access to justice provisions relate to the possibility for the
public concerned to bring legal action in a ‘court or another independent
and impartial body established by law’. Due to their close connection
to scientific and technical issues, the general complexity of cases with
many actors and interests and the need for a non-bureaucratic procedural
order, environmental cases on appeal are often dealt with by specialised
bodies or tribunals outside the ordinary courts system. Sometimes these
are staffed with experts of their own. For those tribunals, to be able to sat-
isty the requirements of being an ‘independent court or tribunal’, certain
criteria must be met. As the expression used in Article 9(2) of the Aarhus
Convention closely relates to the ones used in Article 6 of the European
Convention on Human Rights (ECHR) and Article 267 TFEU, guid-
ance can be found in the jurisprudence of both the ECtHR and CJEU
regarding the term ‘tribunal’, denoting an autonomous concept, meeting
certain criteria.®” According to the case law of the Strasbourg Court, the
tribunal must, to begin with, be established by law and undertake its
functions of determining matters within its competence on the basis of
rules of law, following proceedings conducted in a prescribed manner.”
Also, its members must be independent and impartial. The independence
of a body is assessed on the basis of the manner in which members are
appointed, the duration of their terms of office, and guarantees against
outside pressures. It is also significant whether or not the body is 7e-

88 This was also what the Slovak Supreme Court did when the CJEU delivered the an-
swers to their questions; see The VLK Case Slovakia—Application of Art. 9 Para 3 of the
Aarhus Convention According to the Decision of the Court of Justice of the European Union
(Justice and the Environment, 2011), available at: www.justiceandenvironment.org/_
files/file/2011% 20EC]°/02OSK.pdf.

8 Thus the following tribunals were accepted by the ECtHR: a board for deciding com-
pensation for criminal damage in Sweden, Gustafsson v Sweden (1996) 22 EHRR 409; an
authority for real estate transactions in Austria, Sramek v Austria (1984) 7 EHRR 351;
a prison board for visitors in the UK, Campbell and Fell v UK [1984] 4 ECHR 7819;
and an appeals council of the Medical Association of Belgium, Le Compte a.o v Belgium
(1983) 5 EHRR 533.

9 Sramek v Austria, ibid, para 36, see also Coéme and others v Belgium [2000] ECHR
249.
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garded as independent by impartial spectators.”! Lay assessors are gener-
ally acceptable, but in some cases their objectivity may be challenged.”
Furthermore, it is acceptable that the first decision in a case is taken by
an authority, so long as the possibility exists of appealing that decision
to a court, without restriction on the scope of examination. Finally, the
decision of the tribunal must be binding, prohibiting the government or
other authorities from setting it aside.”® As for the CJEU, it has its own,
closely related jurisprudence on these issues according to the so-called
Vaasen criteria under Article 267 TFEU.%*

Interestingly, Article 9(3) of the Aarhus Convention only demands
access to ‘administrative or judicial procedures’. This requirement seems
to satisfy itself with administrative appeals; that is, an appeal to a higher
level within the administrative system or to a specific appeal body or tri-
bunal, even if that body does not meet the criteria of being ‘independent
and impartial’. However, the procedure still has to be fair and effective
according to Article 9(4). This is a strange legal construct, which really
does not concord with the ordinary perception of access to justice. Fur-
thermore, as there is little case law from the Compliance Committee on
the relationship between Articles 9(3) and 9(4), the understanding of this
concept is less developed. This can partly be explained by the fact that
such an order clearly breaches EU law, which is built on the cooperation
between national—independent and impartial—courts and tribunals
and the CJEU. The obvious reason for this is that the EU law system as

9 Campbell and Fell (n 89) para 78.

92 In the case of Langborger v Sweden (1989) 12 EHRR 416, the Housing and Tenancy
Court was not accepted in a case concerning the right of the applicant to stay outside the
organisations that had nominated the lay assessors. However, in this case, the European
Court also commented that such members ‘appear in principle to be extremely well quali-
fied to participate in the adjudication of disputes between landlords and tenants and the
specific questions which may arise in such disputes’ (para 34).

93 Zander v Sweden [1993] ECHR 59.

% CJEU Joined Cases C-9/97 and C-118/97 Jokela and Pitkiranta [1998] ECR 1-6267,
about the Finnish Maaseutuelinkeinojen Valituslautakunta (Rural Business Appeals
Board) and Case C-205/08 Umweltanwalt von Kirnten v Kirnmer Landesregierung
[2009] ECR I-11525 about the Austrian Umweltsenat, also case 61/65 Vaasen—Goebbels
v Beambtenfonds voor het Mijnbedrijf [1966] ECR 261. For further reading, see Lenaerts
and van Nuffel European Union Law (n 55) 54, and ] Darpd, Effective Justice? Synthesis
report of the study on the Implementation of Articles 9.3 and 9.4 of the Aarhus Convention in
the Member States of the European Union, available at http://ec.europa.eu/environment/
aarhus/access_studies.htm.
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a whole requires that decisions can be challenged in a national court or
tribunal according to Article 267, thus enabling the CJEU to have a final
say on the matter.” As is well known, the CJEU is a strong believer in the
First Commandment.”®

There is one more strong argument as to why the public concerned
should have access not only to administrative appeal but to a court or
tribunal, and that relates to ‘equality of arms’.”” In many environmental
cases, the applicant for a permit or a derogation will always be allowed to
appeal to court, as the decision concerns his or her ‘civil rights and obli-
gations’ according to the ECHR. If one were to deny the opposing inter-
ests a similar opportunity, this would surely create an imbalance in the
procedure, which is hardly acceptable from a democratic point of view.
Furthermore, such discrepancies would raise a systematic problem. One
can hardly handle a procedure where there is one kind of standing for
decisions covered by Union law, and another for purely domestic ones.
In the environmental law area, Union law and national law are tightly
interwoven and any effort to make a distinction at the appeal stage in a
case would lead to endless and futile discussions.

VIIL. Closing Remarks

In this chapter I have discussed the encounter between the Aarhus Con-
vention and EU law on environmental matters, focusing on access to
justice. My conclusions are much the same as the ones that Chris Hilson
draws in Chapter 4 of this volume, namely that when we discuss ‘rights’
in EU environmental law, we usually mean the procedural rights for the
public concerned. The existence of individual subjective rights seldom
plays a decisive role in the case law of the CJEU concerning the direct
effect of environmental provisions. In my view, we can achieve more clar-
ity in our analyses if we instead focus on the unconditional and clear ob-
ligations found in the legislation: that representatives of environmental
interests—typically ENGOs—should have standing in a national court
to challenge administrative decision making, and the possibility to invoke

9 See CJEU Opinion 2/13 on Accession of the European Union to the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, EU:C:2014:2454.
% See also Commission Notice (n 9) paras 23, 94, 210 and 212.

97 A classic case illustrating this concept is McLibel 2 from the European Court of Hu-

man Rights, Steele & Morris v UK, (2005) 41 EHRR 403.
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the obligations for that court to take them into account and disapply any
national legislation incompatible with EU norms.

Thus I contend that if we look beyond the labels of the legal con-
struct, this is the European way of creating procedural ‘environmental
rights’, namely to let ENGOs defend the environmental interests ex-
pressed in EU law. Admittedly, the CJEU would not phrase it that way
and the system has its shortcomings. To begin with, many directives and
other regulations of EU environmental law are framed broadly and in
general terms, thus excluding the possibility of finding any clear obli-
gations expressed therein. However, I do not think this aspect should
be over-emphasised, as the CJEU has shown considerable imagination
in finding obligations in EU environmental law and the jurisprudence
on the matter is developing dynamically.”® A clearer drawback relates to
the fact that the environmental rights according to the EU principle of
judicial protection are procedural and that EU law on the environment is
sometimes weak in substance or even lacking in important areas. At least
from a Nordic perspective, the EU regulations on chemicals is not very
far-reaching. On urbanisation and the need for green infrastructures in
the cities, EU law is fragmented and has very little to say. Forestry and
mining are activities that are mainly regulated at Member State level.
On noise, there is silence. As for the natural resources of the sea, the
stage of EU legislation is still dominated by the strong economic actors
representing extraction interests. Whether sufficient effort will be placed
on combating climate change is very doubtful, even though we are surely
not the ‘baddest guys™ in that game. Even on core areas of Aarhus, the

%8 Another important step was taken in late 2017 by the CJEU in the Protect case (C-
664/15). Here, the Court first made the common statement about Article 9(3) of Aarhus
not having direct effect in EU law (para 45). But then it added that that Article in con-
junction with Article 47 of the Charter and the substantive provision at stake—that is
Article 14(1) of the Directive 2000/60 (Water Framework Directive, WFD)—must be
interpreted as meaning that a duly constituted environmental organization must be able
to contest before a court a decision granting a permit for a project that may be contrary
to the obligation to prevent the deterioration of the status of bodies of water as set out
in the WED. If the procedural rules in the Member State do not allow for this under the
doctrine of compliant interpretation, it would then be for the national court to disap-
ply those provisions (paras 55-58). In my view, this judgment is a major step forward
compared with the Slovak Brown Bear case, as the CJEU says that Article 9(3) does have
direct effect when combined with provisions of environmental directives which are un-
conditional and sufficiently precise. A summary of the case can be found on the website
of the Task Force on Access to Justice, see n 15.
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attitude on transparency and access to justice within the EU institutions
is embarrassing, and has been criticised by the Compliance Committee.”
If by ‘environmental rights’ we mean the law in substance—that is, the
right to live in a healthy environment—the concept remains most doubt-
ful. But if we argue that ‘environmental rights’ is a label for the possibility
open to the public concerned to enjoy transparency, public participation
and access to justice in decision making under environmental law, such
as it has been expressed by the legislature, we are on the way.

9 See the findings of the Compliance Committee in case ACCC/C/2008/32 Part II
European Union (2017-03-17); see also Darpé (n 35).
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EU-ritten och den processuella
autonomin pa miljoomradet™
Om det svenska systemet med tilldtlighetsforklaringar
och motet med europaritten

In this article, I discuss some aspects of the general impact of European law
on environmental proceedings in Sweden. These aspects have each, to some
extent, been highlighted in a controversial case about a limestone quarry on
the Baltic Sea island of Gotland in Sweden, the Bunge case. I use this case
to analyze and discuss the encounter between the Habitats Directive and the
ability of the Swedish government and the environmental courts, according
to the Environmental Code, to declare a certain activity permissible prior to
the commencement of that activity, with a binding effect on the subsequent
permit procedure. Second, I discuss whether a system that allows early de-
cisions on permissibility with binding effect might conflict with the basic
requirement for access to justice for the public concerned according to EU law
and the Aarhus Convention. Third and last, I use the Bunge case to discuss
the requirement for timeliness in environmental proceedings. In this respect,
the article also concerns international obligations according to the European

Convention on Human Rights (ECHR) and the Aarbus Convention.'

* Nordisk Miljériteslig Tidskrift 2012:2, s. 3.

! Den forskning som legat till grund for artikeln har generdst finansierats av Ragnar
Soderbergs Stiftelse. Jag vill ocksa tacka Faculty of Law/University of New South Wales
for méjligheten att forska i lugn och ro i den inspirerande miljén i Sidney under hosten
2012.
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1. Inledning
1.1  Bakgrund och syftet med artikeln

En miljohdndelse som vicke stor massmedial uppmarksamhet i Sverige
under det senaste aret ir det s.k. Bunge-malet. Det handlar om foretaget
Nordkalks ansokan om tillstind till ett kalkbrott i Bunge pa 6n Gotland
och malets handlidggning i miljodomstolarna. Det 4r svért att uttala sig
om orsakerna till uppmirksamheten annat 4n i allminna ordalag. Det idr
fraga om en verksamhet som kan orsaka skada i ett mycket skyddsvirt
omride, ett forhallande som engagerat stora delar av miljororelsen. Aven
fackmyndigheterna pé naturvirdsomridet — Naturvérdsverket och lins-
styrelsen pa Gotland — har hela tiden varit mycket kritiska till projektet
och har drivit mélet i domstolarna. Hir finns vidare pastienden om pa-
tryckningar frin politiska och ekonomiska intressen pa domstolarna och
JO-kritik mot myndigheter for bristande f6rstaelse av javsproblematiken.
Till detta kommer att domstolsinstanserna har bedémt frigan helt olika,
delvis i polemik mot varandra. EU-kommissionen har ocksa intresserat
sig for tikten under pigiende mal.

For den svenska publiken har jag redan kommenterat Bunge-malet i
artiklar som ir publicerade i andra sammanhang, dit den som ir intres-
serad av de nirmare detaljerna i malet kan soka sig.? Denna artikel ir
istillet imnad for en bredare och nordisk ldsekrets och hir presenterar
jag nagra miljdprocessuella funderingar kring métet mellan den svenska
miljéprovningen och vara EU-rdttsliga och folkrittsliga forpliktelser.
Forutom i Bunge-milet, har jag funnit inspiration till imnet i mitt arbete
med att samordna och sammanfatta en studie &t EU-kommissionen om
implementeringen av artikel 9.3 i Arhuskonventionen i 17 av unionens
medlemsstater.®

EU-ridtten bygger pa att den vid regelkonflikter giller framfor med-
lemsstaternas lagstiftning och att den kan tillimpas direke. Det unions-
rittsliga kravet pé foretride innebir att myndigheter och domstolarna i

% Det rér sig om tva artiklar, bida med titeln Bunge-tikten och EU-ritten. De aterfinns
bida i fulltext pd min publiceringssida, http://www.jandarpo.se/rapporter.asp. Den kor-
tare versionen ir ocksa publicerad i nittidningen JPMiljonet 2012-10-14.

3 Syntesrapporten har titeln Effective Justice? Synthesis report of the study on the Imple-
mentation of Articles 9.3 and 9.4 of the Aarhus Convention in Seventeen of the Mem-
ber States of the European Union, 2012-11-11. Den finns — tillsammans med de natio-
nella rapporterna frin de 17 medlemsstaterna — pd kommissionens hemsida, se htep://
ec.europa.cu/environment/aarhus/studies.htm.
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vissa situationer ska bortse frain motstridiga nationella regler. Samtidigt
utgdr systemet fran att EU-rétten ska tillimpas i de 27 medlemsstaternas
befintliga rittsordningar i enlighet med nationella regler, dvs. processuell
autonomi. Autonomin innebir egentligen bara att det ar upp till med-
lemsstaterna att bestimma hur EU-rdtten ska iaketas pa nationell niva,
varfor man i litteraturen dven anvinder uttrycken “procedural compe-
tence” eller “national procedural responsibility”.4 T teorin kan det hir
framsti som en harmonisk ordning, men i konstruktionen ligger en mot-
sittning som kommer fram i situationer dir de nationella reglerna hind-
rar eller forsvérar att unionsritten fir genomslag. Motsittningen mellan
EU-ritten och den processuella autonomin kan givetvis utgoras av direke
motstridiga nationella regler eller undermalig implementering. Men den
kan ocksé vara indirekt genom den allmidnna paverkan som EU-ritten
har pa de nationella besluts- och processordningarna. Ett exempel ar att
det numera i flera EU-rittsliga akter pd miljdomradet stills krav pa viss
tillsyn och rapportering, nagot som i sin tur far konsekvenser fér den
administrativa organisationen i medlemsstaterna. I dessa fall 4r det alltsa
friga om ett mera systematiske inflytande pd sa vis att de materiella reg-
lerna inom unionsritten férutsitter ett antal organisatoriska och proces-
suella forhallanden for ett effektivt genomslag.

Avsikten med denna artikel ar att mot bakgrund av det ovan sagda
diskutera tre fragestillningar kring det inflytandet som Europaritten i
vid mening utdvar péa den svenska miljoprocessen. Den forsta fragan gil-
ler konstruktionen med s.k. tilladighetsforklaringar, ett slags preliminir-
beslut om att ett visst projekt kan utforas pd en sirskild plats. Jag menar
att denna konstruktion kan medféra problem nir det giller genomfor-
andet av materiella EU-rittsliga krav, i Bunge-malet illustrerat genom
art- och habitatdirektivet. Den andra friagan giller tillitlighetsférklaring-
arna och allminhetens tillgang till rittslig provning enligt EU-rétten och
Arhuskonventionen. Hir finns anledning att diskutera om den dom-
stolsprévning som erbjuds ir effektiv. Den tredje och sista frigan gil-
ler miljoprévningen i allmin domstol. Hir giller diskussionen frimst
tidsaspekten och de krav som stills genom artikel 6 i Europakonventio-
nen om de minskliga rittigheterna (EKMR). Jag avslutar med nigra ord
kring domstolarnas roll som viktare av det EU-rdttsliga systemet.

4 Craig, P & De Brca, G: EU Law — Text, Cases and Materials Oxford University Press
(5th ed. 2011), s. 220.
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1.2 Allmint om den svenska miljoprovningen

Miljolagstiftningen utgdrs i Sverige frimst av miljobalken (1998:808,
MB) och plan- och bygglagen (2010:900, PBL). Milj6beslut tas i manga
fall av kommuner eller kommunala nimnder. En mingd beslut tas ocksa
av ldnsstyrelsen, t.ex. inom det "gréna omridet” (artskydd och natur-
vérd). Det finns ocksd en mindre kategori beslut som fattas av centrala
forvaltningsmyndigheter som Naturvardsverket, Kemikalieinspektionen
och Jordbruksverket. Nir det giller tillstand till olika verksamheter med-
delas sadana i huvudsak av linsstyrelserna eller mark- och miljédomsto-
larna. Vissa tillstind enligt sektorslagstiftning meddelas dock av fackmyn-
digheterna. Exempel pé detta ir jirnvigsplan enligt lagen (1995:1649)
om byggande av jirnvdg och vigplan enligt viglagen (1971:948) samt
bearbetningskoncession enligt minerallagen (1991:45), vilka meddelas av
Trafikverket respektive Bergmistaren.

Alla beslut enligt MB och PBL 6verklagas i samma linje. Kommu-
nala beslut overklagas till linsstyrelsen, direfter till nagon av de fem
de regionala mark- och miljddomstolarna och slutligen till Mark- och
miljéoverdomstolen (MOD). For de mél som bérjar i en myndighet ér
MOD slutinstans. De mél som bérjar i en mark- och miljgdomstol —
fraimst tillstand till vattenverksamhet och miljéfarliga verksamheter av
storre omfattning — 6verklagas ocksi till MOD, men gir sedan vidare till
Hogsta domstolen (HD). Krav pa prévningstillstand giller i bade MOD
och HD. Tillstand enligt sektorslagstiftningen &verklagas i regel till re-
geringen, vars beslut enbart kan angripas genom ritesprovning i Hogsta
forvaltningsdomstolen (HFD).

En del av sjilva beslutsfattandet i den svenska miljéprovningen lig-
ger alltsd i allmin domstol. Att en domstol agerar som tillstindsorgan 4r
vi helt ensamma om inom EU. Till och med i vért forvaltningsrittsliga
syskonland Finland har man 6vergivit systemet med domstolar som till-
stindsorgan och det finns fi motsvarigheter i dvriga virlden.> Vi skiljer
oss ocksa fran manga andra medlemsstater genom att vér dverprovning i
domstol dr reformatorisk, dvs. den dverprévande domstolen provar hela
maélet om igen och avslutar med ett nytt avgorande i sak. Det gamla

5 Se Darpé & Kuusiniemi & Vihervuori: Miljdprovningen i vigskilen. Forvaltnings-
riteslig Tidskrift 2009 s. 323, pd s. 330 ff. For en vidare utblick, se Pring, G & Pring,
C: Creating and Improving Environmental Courts and Tribunals. The Access Initiative,
World Resources Institute, Sturm College of Law/University of Denver 2009 — heep://
www.law.du.edu/index.php/ect-study?.
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beslutet ersitts alltsa med ett nytt, &tminstone som huvudregel. Som en
konsekvens av den reformatoriska processen démer vira miljodomstolar
med tekniska experter som ledamoter, s.k. tekniska rdd. Att processen
dr reformatorisk 4r dock inte unikt for den svenska miljéprocessen, inte
heller att det ingar tekniska ledaméter. Detsamma giller ju i Finland,
dir sévil Vasa forvaltningsdomstol som Hogsta forvaltningsdomstolen
i Helsingfors domer med sidana ledaméter. I Danmark gir de flesta
overklaganden till Natur- og Miljeklagenzvnet (NMK), ett domstolslik-
nande organ pi nationell nivd. Andra sidana 6verprévningsorgan i EU:s
medlemsstater ir Umweltsenat i Osterrike, An Bord Pleandla (Planning
Appeals Board) i Irland och First-tier Tribunal/Upper Tribunal i Stor-
britannien. En del av dessa organ ir tillrickligt opartiska och oberoende
for att passera som “court or tribunal” enligt artikel 6 EKMR och en-
ligt artikel 267 TFEU.® Gemensamt ir dock att de riknas som en del
av den administrativa besvirsapparaten och att det i samtliga fall finns
en mojlighet ate fa deras beslut éverpréovade genom rittsprovning eller
laglighetsprovning i domstol. Det hir systemet ansluter ocksd till den
helt forhirskande ordningen for Gverklagande av miljobeslut inom EU,
namligen att de — oavsett om det ir fraga om tillstindsbeslut, tillsynsbe-
slut eller andra stillningstaganden — tas inom administrationen och att
domstolarna kommer in i bilden forst genom rittsprévning av beslutets
formella och materiella laglighet.

1.3 Bunge-malet i korthet

Bunge-tikten ir planerad till ett omrade med konkurrerande markan-
vindningsintressen. Naturvardsverket har pekat ut det som riksintres-
sant for naturvarden, samtidigt som Sveriges Geologiska Undersokning
(SGU) har angett omradet som riksintressant f6r brytning av kalkstens-
fyndigheter. Till detta kommer att tiktomridet ligger i direkt anslutning
till tva Natura 2000-omréiden, Bistetrisk och Brintings haid. I omradena
finns flera skyddsvirda naturtyper som ar upptagna i EU:s art- och habi-
tatdirektiv, varav nagra ir prioriterade. Tékten hotar dessutom flera arter
utanfor Natura 2000-omradena som omfattas av bilaga 4 till direktivet.
En stor del av kontroversen i Bunge-malet giller om det kan uppkomma
skada pd de skyddsvirda naturtyper och arter som finns i och omkring
Natura 2000-omradena.

¢ Se EU-domstolens avgérande i C-205/08 om Umweltsenat i Osterrike.
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Nordkalk — uppbackade av SGU och gruvniringens branschorganisa-

tion — menar att paverkan pi de motstdende intressena ar begrinsad och
att foreslagna skyddsétgirder garanterar att det inte uppkommer pataglig
skada pa de skyddsvirda arterna eller naturtyperna. Naturvérdsverket,
Linsstyrelsen pd Gotland, Artdatabanken/SLU och naturvérdsorganisa-
tionerna menar istillet att tikten ir otilliten med hinsyn till de skydds-
virda arterna och omgivande Natura 2000-omradena. Gotlands kom-
mun tillstyrker ans6kan, men ifragasitter — i likhet med 6vriga motpar-
ter — bolagets slutsatser om paverkan pd grundvattnet i de skyddsvirda
omridena. Vad som emellertid 4r ostridigt mellan parterna ir att risken
for paverkan bestar i forindrad avrinning och uttorkning eller forindrade
tillfléden, bide med avseende pd fluktuationer och pd vattenkvaliteten.
Till riskbilden hor ocksé att det finns tva andra verksamheter planerade
i omridet som kan paverka Natura 2000-intressena; dels ett vattentag i
sjon Bistetrisk, dels en utdkning av en pagaende tikt i omradet (SMA-
tikten i Stucks).

Domstolsbehandlingen av kalkeikten borjade redan 2005 med att
Nordkalk ansokte om tillstind till tvd provbrott, vilket meddelades av
miljédomstolen i Stockholm och faststilldes av MOD i september 2006.
Ansékan om tillstind for huvudverksamheten inkom till miljddomstolen
i Nacka i maj 2006, dvs. redan fore MOD:s dom om provtikten. Anso-
kan omfattade flera tillstind enligt MB, daribland enligt de s.k. Natura
2000-reglerna. Miljddomstolen avslog ansékan i december 2008.” Dom-
stolen menade bl.a. att det verkade hogst troligt att det skulle uppsta
skada pé de skyddsvirda arterna och naturtyperna och det inte framstod
som sannolikt att det skulle gi att férhindra det genom den éterf6ring av
vatten som bolaget foreslagit.

Domen 6verklagades av Nordkalk som yrkade att MOD i forsta hand
skulle meddela tillstand, i andra hand forklara verksamheten tillatlig och
aterforvisa till miljsdomstolen for faststillande av villkor. MOD:s dom
kom i oktober 2009.% Domstolen ansig att verksamheten var forenlig
med de allminna hinsynsreglerna i miljobalken. Nir det gillde Natura
2000-intressena ansig domstolen sig férhindrad att géra en samordnad
prévning av vattentaget ur Bistetrisk och SMA-tikten av processuella
skil. Sedan uttalade man att det fanns osikerheter i bedémningen av de
hydrologiska férhillandena i omradet, men att de planerade skydds- och

7 Miljsdomstolen i Nackas dom 2008-12-19 i mal nr M 1826-07.
8 Miljséverdomstolens dom 2009-10-09 i mal nr M 350-09.
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kontrollatgirderna ”bor leda till atr effekterna inte piverkar de skyddade
livsmiljoerna i omridet som helhet eller medfor att de skyddade arterna ut-
sitts for en storning som pa ett betydande sitt kan forsvira bevarandet av
arterna i omrédet”. Domstolen menade att verksamheten dirmed var till-
latlig och malet dterforvisades till miljodomstolen med uppdrag att med-
dela tillstand for verksamheten och foreskriva nédvindiga villkor. Do-
men dverklagades till HD, som dock inte meddelade provningstillstand.’

Mialet gick direfter alltsa tillbaka till miljddomstolen i Nacka som
meddelade dom i november 2011.'° Domstolen gick igenom foretagets
forslag till villkor och reste en rad invindningar. Nir det gillde Natura
2000, uttalade man att det ska vara klarlagt att verksamheten inte kan
paverka de skyddsvirda intressena pa ett otillatet sitt och att villkoren
ska formuleras redan nir tillstindet meddelas. Domstolen anség sig dir-
for inte bunden av MOD:s tilliclighetsforklaring, eftersom dir inte an-
gavs négra villkor for verksamheten och de uttalanden som 6verritten
hade gjort var for allmint hillna. Dirmed ansig miljodomstolen att man
kunde gora en egen bedomning i malet och avslog dterigen Nordkalks
ansokan om tillstind.

Miljodomstolens dom 6verklagades av Nordkalk. MOD:s avgérande
kom sommaren 2012 och innebar att Nordkalk fick de tillstind man
sokt, forenat med verkstillighetsforordnande. Domstolen borjade med
att kommentera frigan om prévningens omfattning och dir var man
kritisk till miljsdomstolen. MOD menade att frigan om foretagets till-
ladighet var avgjord genom den lagakraftvunna domen frin 2009 och
att prévningsordningen forutsitter att underinstanserna lojalt f6ljer pro-
cessuella anvisningar vid en dterférvisning. Endast i undantagsfall kan
det bli aktuellt att avsld en tillstindsansokan efter sadan aterférvisning,

9 Det bér ocksi nimnas att frigan om jiv aktualiserades efter MOD:s dom 2009. For-
eningen Bevara Ojnareskogen (FBO) vinde sig nimligen till JO och klagade pa att 1:a
statsgeologen Anders C vid SGU dels hade varit verksam som konsult 4t Nordkalk i ar-
betet med ansékan om Bunge-tikten, dels hade deltagit i myndighetens remissvar. JO var
kritisk och menade att mycket talade for att det forelegat en jévssituation. Efter JOs beslut
ansokte FBO resning av malet i HD (NJA 2011 s. 884). I det malet avgav MOD ett ytt-
rande dir man menade att jivsfrigan hade beaktats vid prévningen i malet. HD konsta-
terade att féreningen hade taleritt, men fann att de omstindigheter som foreningen hade
iberopat inte utgjorde grund for resning. Direfter alades FBO av domstolens majoritet
att betala rittegingskostnader till Nordkalk pa 20 000 kr i resningsmaélet. Minoriteten
menade emellertid att frigan om rittegangskostnader skulle bedomas i enlighet med de
regler som giller f6r miljomal i allminhet och ogillade Nordkalks ansprak.

10 Miljsdomstolen i Nacka, dom 2011-11-30 i mal nr M 5418-10.
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t.ex. om sokanden inte foljer kompletteringsforeligganden frin domsto-
len och det dirfor inte gar att faststilla villkor for verksamheten. Sedan
upprepade man uttalandet fran 2009, dvs. att verksamheten utl6ser till-
standsplikt enligt Natura 2000-reglerna, men att de planerade skydds-
och kontrollitgirderna borde leda till att effekterna pa arterna och natur-
typerna i omradena holls pa en godtagbar nivd. Man bestimde direfter
utslappsvillkor f6r avledning och aterfiltrering av tiktvattnet. Villkoret
om efterbehandling av tikten sattes dock pa framtiden.

Naturvardsverket, flera miljoorganisationer och enskilda overklagade
domen till HD och begirde inhibition av verkstillighetsforordnandet.
HD meddelade timligen omgaende provningstillstind i frigan om vilken
betydelse MOD:s lagakrafivunna dom frin 2009 om tillitlighet har for den
efterfoliande tillstandsprovningen. 1 vrigt forklarades malet vilande. I mit-
ten av oktober férordnade HD att tillstindet inte fick tas i ansprik tills
vidare. I beslutet pekade domstolen pa att MOD 2012 hade utgitr frin
att 2009 ars dom var bindande i friga om verksamhetens tillitlighet och
dirfor begrinsat omfattningen av sin provning. Da nu provningstillstand
hade meddelats i den fragan maste malet betraktas som helt 6ppet. Vi-
dare har ett stort antal klagande framfért invindningar och verksamheten
kan redan i det inledande skedet medf6ra stora skador pd miljén. Mot
den bakgrunden ansig domstolen att s6kandens intresse av omedelbar
verkstillighet av tillstdindet inte vigde over intresset av att avvakta slutlig
dom i saken. Det ir i skrivande stund osdkert nir slutlig dom i malet kan
forvintas.

1.4 EU-kommissionens brev till regeringen

Under milets handliggning i MOD 2012 pabérjade EU-kommissionen
en kommunikation med svenska regeringen om Bungetikten. Arendet
hade initierats genom en anmilan av tre miljéorganisationer dir man
argumenterade for att MOD:s tillitlighetsdom fran 2009 inte var foren-
lig med EU-ritten. I februari 2012 skrev kommissionen till regeringen
genom EU Pilot.'" Inledningsvis konstaterar man att tiktomradet dr un-

""" EU Pilot ir ett verktyg for kommunikation mellan kommissionen och medlemsstater-
nas regeringarna for hantering av klagomal och synpunkter pd implementering av EU-
ritten. Verkeyget dr avsett for diskussion och férhandling i ett tidigt skede sd att formella
dvertridelsedrenden kan undvikas, se Hadrousek, D: Speeding up Infringement Proce-
dures: Recent Developments Designed to Make Infringement Procedures More Effective
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dantaget fran skydd och undrar om utpekandet av omradena hade skett
utifrin enbart vetenskapliga kriterier. Direfter frigade kommissionen
om tillstindsgivningen hade skotts i enlighet med artikel 6.3 i art- och
habitatdirektivet och den rittspraxis som utvecklats av EU-domstolen
(C-127/02 Waddenzee). Hir undrade man ocksi om det fanns fall dir
svenska myndigheter eller domstolar har foljt ett forfarande dér beslutet
att bevilja ett tillstand for ett projeke eller en plan redan har fattats och
innebidr att myndigheten eller domstolen 4r bundet till att enbart fore-
skriva villkor for projekeet.

I regeringens svar redogjordes for de svenska reglerna om MKB och
tillstindsprévning av Natura 2000, direfter for turerna i miljddomsto-
larna. Regeringen konstaterade att domstolarna hade kommit till olika
slutsatser i sina bedémningar, men ocksi att malet fortfarande pagick.
Nir det sedan gillde den andra av kommissionens fragor, 16d svaret:'?

Utéver de drenden om det svenska genomférandet av bestimmelserna i art-
och habitatdirektivet som ror Natura 2000, dir den svenska regeringen och
kommissionen tidigare haft informationsutbyte kring liknande frigestill-
ningar, kinner regeringen inte till nigra sidana fall.

I juni aterkom kommissionen med ytterligare frigor. Nu riktade man in
sig pa de svenska domstolarnas begiran om férhandsavgéranden. Man
fragade dels om domstolarna méste ange skil vid avslag pa ett yrkande
om en sadan begiran, dels hur manga ginger en begiran till EUD som
gjorts i miljomal. Dessutom skrev kommissionen:

Mot bakgrund av svenska domstolar ritts- och annan praxis och eftersom
de tva rittsinstanserna i frga verkar ha motsatta sikter om tillimpningen
av relevant EU-lagstiftning, skulle denna omstindighet kunna anses vara ett
tillrickligt skl for Mark- och miljoéverdomstolen att be om ett forhands-
avgorande nir den kommer att behandla drendet om kalkstenstikeen for
andra gingen? Om svaret pa foregdende friga ir nekande, pé vilka grunder
skulle Mark- och miljééverdomstolen ensam tolka relevant EU-lagstiftning?

Regeringens svarade pa de tva forsta fragorna. Nir det gillde beslutsmo-
tivering vid avslag pa yrkanden om att begira férhandsavgorande, hin-
visade man till lagen (2006:502) med vissa bestimmelser om forhands-

(Journal of European Environmental & Planning Law (JEEPL) 2012 s. 235. Forfattaren
ir tjansteman vid tjeckiska UD.
12 Miljodepartementet 2012-03-07, dnr M2012/366/R, s. 5.
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avgorande frin Europeiska unionens domstol, som ju tillkom efter tidi-
gare kritik frin kommissionen. Av den lagen framgir att domstolen ska
ange skilen for sitt avslag. Antalet inhimtade forhandsavgéranden frin
EUD i miljomal angavs vara noll frain miljédomstolarna, ett frin MOD
och tre frin Hogsta domstolen. Frigorna i citatet nirmast ovan avstod
regeringen att svara pi med hinvisning till att malet fortfarande pagick.

1.5 Tilladighetstorklaringar i svensk ritt

Den tillitlighetsforklaring som MOD meddelade 2009 grundades pi
22 kap. 26 § miljobalken (22:26 MB). Hir framgar att sokanden kan
yrka att miljodomstolen i sirskild dom avgor frigan om verksamheten ir
tillatlig. Om det 4r angeliget, fir domstolen da ocksa besluta om tillstand
till de byggnadsarbeten som maste utf6ras snarast. Bestimmelsen har en
vattenrittslig historia, dir motsvarande majlighet fanns i 1983 ars vatten-
lag (VL). Har bor man komma ihég att VL byggde pé att domstolen forsz
bedimde verksamhetens tillatlighet, déirefier satte villkoren for verksam-
heten. Ordningen innebar att villkor om utforandet eller ”jimkning” en-
dast kunde goras om det fanns utrymme inom ramen for tillidligheten.'?
Om alltsd verksamheten nitt och jimnt klarade ribban i tillatlighets-
bedémningen”, minskade méjligheten att stilla krav pa skyddsatgirder.
Kostbara sadana skulle nimligen medféra att det s.k. batnadskravet inte
uppfylldes, dvs. att férdelarna med foretaget oversteg nackdelarna. Den
hir uppdelningen i tilladighet och villkor for utférande blev tidigt fore-
mal for kritik. Enligt Michanek var det missvisande att skilja begreppen
at, eftersom samtliga regler syftade till att klargora vilka materiella krav
som maste uppfyllas for att verksamheten skulle f3 tillstind. Han menade
ocksa att det vore mera systematiske att forst faststélla villkoren och dar-
efter gora en slutavvigning.!* Vattenlagens ordning skilde sig ocksa fran
den som gillde enligt 1969 ars miljoskyddslag (ML). Den lagen byggde
pa att beslutsorganet forst faststillde villkoren f6r verksamheten, ddrefter
gjorde en slutavvigning dir man tog stillning till om det trots villko-
ren kunde uppkomma otillitna oligenheter. Nigon méajlighet till «ill-

13 Prop. 1981/82:130, s. 419.
14 Se Michanek, G: Den svenska miljérittens uppbyggnad (Iustus 1985), s. 78 f. och
Svensk miljoritt (lustus, 2:a uppl. 1993), s. 208 f.
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latlighetsforklaringar fanns heller inte i ML, ddremot ett mera begrinsat
“igangsittningsmedgivande” till vissa byggnadsarbeten."

Miljobalken bygger pa samma systematik som ML, dvs. att man vid till-
standsprovningen forst sitter villkor pa verksamheten (2:3-7 MB), déref-
ter gor en slutavvigning (2:9 MB). Samtidigt finns alltsd méjligheten till
att gora preliminira tillitlighetsbedomningar enligt 22:26. Mégjligheten
utnyttjades inte sirskilt mycket i balkens barndom och nir det indé skedde
satte MOD upp stringa villkor for sidana "preliminirbedomningar”.'®
I MOD 2003:95 undanrsjdes miljsdomstolens tillatlighetsbeslut om ett
raffinaderi med hinvisning till brister i MKBn. Domstolen uttalade da
att en tilladighetsprovning inte kan goras mindre omfattande nir det
giller verksamhetens miljopaverkan in vid en tillstindsprévning.!” Vig-
ledande for tillatlighetsprovningar ir ocksa MOD 2006:54. Underlaget
i det mélet var en komplett ansékan om tillstind med MKB, ansékan
hade remissats till myndigheter och berérda och huvudférhandling hade
hallits. Dirmed menade MOD att utredningen rickee for att faststilla de
grundliggande villkoren for verksamheten och den kunde dirfor forkla-
ras tillidig. Malet visades sedan iter till miljddomstolen for meddelande
av tillstind med nirmare villkor. I MOD 2008:40 uttalade domstolen
att en tilladighetsférklaring innebir ett grundliggande stillningstagande
for att lokaliseringen 4r godtagbar enligt miljobalken. Ingenting hindrar
emellertid att verksamheten begrinsas i den efterfoljande tillstindsprov-
ningen eller ytterligare krav pd utredning och forsiktighetsmact stills. Hir
betonade ocksd domstolen nagot som sades redan i 2006 ars avgorande,
nimligen vikten av att precisera vilka anliggnings- och byggnadsatgirder
som omfattas av tillatlighetsforklaringen. I MOD 2009:40 uttalade dom-
stolen att nir en verksamhet forklarats tillatlig, méste sokanden kunna
forlita sig pa att det efterfoljande tillstindet i allt visentligt Gverensstim-
mer med denna inledande bedémning. Det villkor om tidsbegrinsning

15 T bversiteningsnyckeln till miljébalken sigs visserligen 22:26 MB motsvara 21 a §
ML, men da avses paragrafens andra stycke om byggnadstillstind ("igangsittningsmed-
givande”), dvs. att vissa arbeten kunde pabérjas “utan hinder av att tillstindsfrigan inte
har blivit slutligt avgjord”.

16 En sokning pi Domstolsverket ritcfallssamling (www.rattinfosok.dom.se/MOD) pa
22:26 MB ger tio triffar, varav nigra inte giller tilladighetsbedédmningar enligt lagrum-
met.

17 MOD 2011:51 om LKAB i Svappavaara triffar en liknande situation, di sékanden
avgrinsat ansokan pa ett otilldtet sitt och ansékan dirfér avvisades.
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som hade satts upp av miljodomstolen i tillstindet godtogs dirfor inte da
den inte framgatt redan av tilladighetsférklaringen.

Systemet utgar alltsa fran att man forst anger ramen och lokaliseringen
for en verksamhet genom en tillidighetsforklaring, direfter meddelar till-
stand och villkor. Det bygger ocksa pa att underritten vid aterforvisning
lojalt f6ljer 6verrittens bedémning och instruktioner.

1.6 Regeringens tillatlighetsbeslut enligt 17 kap. MB

Det har inte varit sirskilt vanligt med separata tillatlighetsprévningar i
miljodomstol och nir det giller miljofarliga verksamheter har méjlighe-
ten frimst anvints nir det giller mycket stora och langsiktiga industri-
investeringar.'® De ir diremot vanliga i ett annat sammanhang, nimligen
genom de stillningstaganden som regeringen gor med stéd av 17 kap.
MB. Detta var givetvis nigot som regeringen borde ha informerat kom-
missionen om i sitt junisvar i Bunge-mélet. Regeringens tillidighets-
provningar syftar till att de politiskt ansvariga ska ha méjligheten att ta
stillning till stora projekt dir svara avvigningar mellan olika samhillsin-
tressen maste goras. Tillstind till vissa storre verksamheter enligt miljo-
balken och en rad andra lagar — exempelvis till kirnteknisk verksamhet,
mineralbrytning och byggande av vigar och jiarnvigar — kan foregis av ett
sadant tilladighetsbeslut av regeringen. Till en borjan tickee katalogen av
projekt som alltid skulle bli foremal f6r dessa beslut alla slags storre indu-
strier, anldggningar for lagring av naturgas och farligt avfall, gruvor och
liknande. Listan med obligatorisk regeringsprovning har emellertid med
dren bantats och kvar idag enbart kirnteknisk verksamhet (17:1 MB).
Regeringen kan emellertid fortfarande forbehilla sig en sidan prévning,

'8 Se t.ex. MOD 2010:53 om Norvikudden i Nynishamn. Det bér ocksd noteras att
reglerna och rittspraxis skiljer sig pd vattenrittens omride, men det fir utvecklas i ett
annat sammanhang. Som ett belysande exempel kan dock nimnas att miljsdomstolen i
Nacka godtog — med hinvisning till MOD 2009:40 — att en tillatlighetsférklaring frin
1989 enligt VL (forlingd 1998) hade fortsatt verkan vid en tillstindsprovning enligt
MB, trots att tillstindet inte var férenligt med ramvattendirektivets krav pé icke-forsim-
ring eller miljékvalitetsnormen “god ekologisk status”. Domstolen menade nimligen att
”(v)arken vattendirektiv eller miljokvalitetsnormer har sidan status att de kan foranleda
miljsdomstolen att, till forfang for enskild part, frinkinna en lagakraftvunnen dom den
s.k. "positiva funktion” som genom rittskraften tillkommer parten.” (MD/Nacka 2011-
01-28; M 1427-07 Eldforsen i Daliven, s. 23). Domen overklagades av Kammarkollegiet,
men varken MOD eller HD meddelade provningstillstand.
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vilket normalt sker efter anmilan av sektorsmyndigheterna (17:3 MB).
Dessutom har ocksd kommunerna numera en majlighet att begira att re-
geringen tillatlighetsforklarar vissa verksamheter (17:4a MB). Visserligen
kan regeringen i dessa senare fall neka att ta upp frigan, men systemet har
dnda utvecklats av vindkraftvinliga kommuner till nigot av en griddfil
for provningen av stora vindparken. Overprévning av regeringens beslut
sker inte i miljddomstol, utan genom rittsprévning hos Hogsta forvalt-
ningsdomstolen (HFD).

Grundidén med tillatlighetsbesluten enligt 17 kap. MB ir att lokali-
seringen och de dvriga frigor som bedomts av regeringen inte ska 6ver-
provas av den myndighet eller domstol som hanterar de efterfoljande
tillstindfrigorna. Dessa ska alltsd inskrinka sin prévning till det nir-
mare innehéllet i tillstindet och de villkor som inte redan ér bestimda.
Bundenheten framgir inte av lagtexten utan har utvecklats i rittspraxis.
Fragan diskuterades i av olika instanserna i malen kring Botnia-banan,
och savil MOD som Regeringsritten menade — bl.a. med hinvisning till
miljobalkens forarbeten — att man var bunden av regeringens 17 kap.-
beslut (MOD 2006:44 och RA 2008 ref. 89).'° Efter Botnia-malen har
regeringen vid flera tillfillen beslutat om tillatlighet enligt 17 kap. och
samtidigt uttrycke rent allmént att forutsittningar finns for att med-
dela tillstand enligt Natura 2000-reglerna. Som ett exempel kan nimnas
vindparken i Sjisjka, Gillivare kommun. Placeringen var kontroversiell
och motsades av savil linsstyrelsen, Naturvirdsverket och Kammarkol-
legiet. Lokaliseringen godtogs dock av regeringen som ocksi uttalade sig
i Natura 2000-frigan, vilket savil Regeringsritten som MOD fann var
bindande i den efterfoljande tillstandsprovningen (MOD 2009:38 och
RA 2010 not. 52).

Sammanfattningsvis kan allts sdgas att en tillitlighetsbedomning en-
ligt 22:26 MB i allt visentligt 4r lik den som sker enligt 17 kap. MB. I
bada fallen innebir beslutet ett stillningstagande f6r en viss lokalisering
och vissa grundliggande villkor f6r verksamheten, vilket dr bindande i
den efterfoljande tillstindsprovningen. Att det 4r en domstol som sit-
ter ramarna i det ena fallet och regeringen i det andra utgdr inte nagon
principiell skillnad i frigan om bundenhet, som ju i bada fallen foljer
av en samlisning av miljobalkens regler och de allminna férvaltnings-

Y Prop. 1997/98:45 del 1 s. 443, se Darpd: Regeringen bestimmer over Botnia-
banan (JP Miljonet 2006-07-03) och Botniabanan — slutpunkten som blev frigetecken
Jgrp Miljénet 2008-12-19).
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rittsliga principerna for gynnande forvaltningsbeslut. I frigan om dom-
stolsprovning 4r ju i det senare fallet rittsprovningsinstitutet avsett att
garantera lagligheten av regeringens beslut och gora det méjligt att begira
forhandsavgorande frain EU-domstolen.

2. Diskussion 1: Tillatlighetsférklaringarna
och bundenheten

2.1 Den kontroversiella fragan

Kontroversen i Bunge giller tillimpningen av Natura 2000-reglerna
i miljobalken, vilka grundas pa artikel 6.3 i art- och habitatdirektivet.
Av bestimmelserna framgr att tillstind for projeke som kan péverka ett
Natura 2000-omrade far limnas endast om verksamheten eller dtgirden
ensam eller tillsammans med andra pagiende eller planerade verksamheter
inte orsakar otilliten skada. Vid skadebedémningen maste tillstindsmyn-
digheten vara siker pa att verksamheten inte kan skada de skyddsvirda
livsmiljoerna i omradet eller medfora att arterna utsitts for en betydande
storning,.

I Bunge-milet ansag MOD 2009 att verksamheten var tillatlig. Samti-
digt uttalade man att det borde vara mojligt atct meddela sidana villkor att
otilliten skada inte uppkommer och man underlit — pa nirmast formella
grunder — att gora en samordnad skadebedémning med tva andra pagi-
ende eller planerade verksamheter som kunde paverka Natura 2000-om-
radet. Viktiga villkor for verksamheten bestimdes inte, utan 6verlits till
den efterfoljande tillstindsprévningen. Domen vann laga kraft genom att
HD inte meddelade prévningstillstand.

Fragan dr da vad som giller om man vid den efterféljande tillstinds-
prévningen inte kan formulera sddana villkor att otilliten skada undviks,
eller att man finner att den sammanlagda skadebilden Natura 2000-in-
tressena blir alltfor allvarlig eller oklar. Ar da fortfarande tillatlighetsfor-
klaringen bindande? Om svarer blir jakande, hamnar vi i en konflikt med
direktivet. Frain Nordkalks sida hivdar man att tillatlighetsforklaringen
ger en obetingad ritt till tillstind genom att den har vunnit laga kraft. I
konsekvens hirmed gir foretaget t.o.m. si lingt sa att man péstar att dven
om miljédomstolen ansig att MOD:s dom brot mot art- och habitat-
direktivet — och att det var en riktig bedomning — var man bunden av
tillatlighetstorklaringen. Stod for det synsittet himtar man i EU-dom-
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stolens tolkning av rittssikerhetsprincipen, som den kommit till uttryck
i mélet Kapferer. Bolaget menar att avgérandet visar pa respekten for na-
tionella regler om att slutliga domar ir orubbliga (res judicata).

Det finns skrivningar i MOD:s senaste dom som kan tolkas som stod
for Nordkalks uppfattning, t.ex. att de justeringar som foretaget gjort se-
dan sist inte ”paverkar rittskraften av” 2009 tillidighetsforklaringen och
att verksamheten “siledes kan bedrivas” utan otilliten skada pd Natura
2000-omradena. Som enda exempel pa en undantagssituation dir det
skulle kunna bli aktuellt att inda avsld en tillstindsansokan nimns att det
brister pd sokandesidan, t.ex. genom att féretaget inte foljer ett komplet-
teringsforeldggande frin domstolen. Mot den hir bakgrunden kan man
i varje fall pasta att MOD:s dom ir oklar med avseende pa bundenheten
och fragestillningen har ocksd utvecklats till en av de avgorande i Bunge-
milet. Den ir emellertid vidare 4n si genom tilladighetsférklaringarnas
centrala roll i den svenska miljoprovningen av storre verksamheter. En
inledande fraga dr hur EU-ritten ser pa en nationell uppdelning av ett di-
rektivgrundat tillstindsforfarande. En andra fraga ir om det finns nagon
grundliggande europarittslig princip som kan medféra att en uppdel-
ning maste accepteras i det enskilda fallet, trots att konstruktionen strider
emot direktivkraven. Innan jag gir vidare i diskussionen om métet mel-
lan dlladighetsforklaringar och tillstindskraven i art- och habitatdirekti-
vet, kan det darfor vara limpligt att belysa hur EU-domstolen har sett pa
frigan om bundenhet och rittskraft i de nationella systemen i situationer
ndr det uppstar hinder i genomslaget f6r unionsrittsliga bestimmelser.

2.2  EU-domstolen om rittskraft och bundenhet

Konflikten mellan unionsrittens krav pd genomslag och den processu-
ella autonomin var nagot som EU-domstolen tidigt fick ta stillning till.
Med éren har det utvecklats en rik rdttspraxis pd omrédet dir riktningen
har varit en allt starkare betoning av kravet pd foretride.?’ Rittsfallen
giller frigor som nationella processregler om talefrister och preklusion
av argument, omprovning av slutliga avgéranden och bundenhet mel-
lan domstolsinstanser. Tidiga sidana avgdranden var Van Schijndel’! och

20 T den hir delen har jag haft nytta och glidje av Gustaf Walls projektbeskrivning "Ritts-
kraft i ett svenske och europaritesligt forvaltningsperspektiv’, doktorandprojeke vid Juri-
diska fakulteten i Uppsala.

21 C-430-431/93 Van Schijndel (1995-12-14).
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Petersbroek,* bada fran 1990-talet. I det forsta fallet accepterades att nya
EU-rittsliga grunder inte kunde aberopas i ett sent skede i den hollind-
ska civilprocessen i strid mot nationella regler. I det andra malet som
gillde skatteprocess godtogs diremot inte en belgisk preklusionsregel, da
den inte skiligen kunde motiveras av grundliggande rittsprinciper om
forfarandet.”” EUD gjorde hir ett vigledande uttalade om métet mellan
de unionsrittsliga principerna om lojalt samarbete och direkt effekt och
den processuella autonomin som 4r virt att ligga pa minnet (min kursiv):

Vid tillimpningen av dessa principer maste varje fall, i vilket frigan gil-
ler om en nationell forfarandebestimmelse gor det praktiske taget omojligt
eller alltfor svart att tillimpa gemenskapsritten, bedomas med beaktande av
den stiillning denna bestimmelse har inom forfarandet i dess helbet, dess forlopp
och sirdrag vid de olika nationella domstolarna. Ur denna synvinkel finns det
anledning att i forekommande fall beakta de principer som det nationella
rittssystemet bygger pé, som till exempel skyddet for ritten till férsvar, prin-
cipen om rittssikerhet och principen om forfarandets riktiga forlopp.

Uttalandet utgar fréin den s.k. Rewe-formeln pa si vis att det betonar kra-
ven pé likvirdighet och effektivitet, dvs. att EU-rittsliga fall ska behand-
las lika som inhemska och att det nationella systemet inte far gora det
omdjligt f6r unionsrittsliga bestimmelser att fi genomslag i den natio-
nella rittsordningen.?* I vissa situationer ir det givetvis si att domstolen
accepterar att nationella regler begrinsar unionsrittens genomslag. Ett
sadant exempel ar just Kapferer som ir det enda rittsfall som Nordkalk
dberopar. Det gillde ritt forum for en konsumenttvist, dir en 6sterrikisk
kvinna ansag att hon hade vunnit ett pris genom att besvara ett reklamut-
skick fran ett tyskt postorderforetag. Frigan som stilldes till EUD gillde
om Landesgericht Innsbruck hade méjlighet att verpréva en lagakraft-
vunnen dom om ritt forum i tvisten om det visade sig att avgorandet
stred mot gemenskapsritten. Hir uttalade EUD att rittskraftsprincipen

22 C-312/93 Petersbroeck (1995-12-14), para 14. Observera att i para 20 saknas i den
svenska dversittningen ett INTE (jfr med engelska versionen), varfor texten inte gir ihop
med slutet.

23 Domen para 20 — observera dock att i den svenska dversittningen saknar ett “inte” (jfr
med engelska versionen), varfor texten inte gir ihop med slutet.

24 EUDs dom i malet kom 1976 (mal nr 33/6 Rewe; 1976-12-16) och var den forsta i en
rad avgéranden som utgdr grunden for det som ibland kallas Rewe-formeln, se Groussot,
X & Minsser, T: Res judicata i EG-domstolens rittspraxis: En avvigning mellan ritts-

sikerhet och lagenlighet. Europarittslig tidskrift (ERT) 2007 s. 545, pd's. 549 f.

118



EU-ridtten och den processuella autonomin pa miljgomridet

ar grundliggande och att EU-rittens idé om lojalt samarbete inte medfér
en skyldighet for de nationella domstolarna att asidositta lagakraftvunna
domar i en situation som denna. EUD hinvisade ocksd till C-126/97
Eco Swiss, diir en nationell talerittsfrist pa tre manader accepterades for
invindningar mot en skiljedom som stred mot unionsritten.” En annan
bedémning gjordes dock i rittsfallet Kiihne ¢ Heitz,** som gillde en be-
giran om omprévning av en klassificering av exportvaror, ddr rittsliget
hade klargjorts genom en senare dom i EUD. Hir uttalade domstolen
att visserligen giller dess tolkning av en bestimmelse frin den dag som
bestimmelsen tridde i kraft, men att den nya forstdelsen endast kan goras
gillande inom ramen f6r myndigheternas behorighet. Det ir en viktig
rittssikerhetsprincip att myndigheter och enskilda kan lita pa att ett be-
slut 4r definitivt. I det hir fallet kunde man dnda kriva att myndigheten
skulle dndra den felaktiga klassificeringen, eftersom den var grundad pa
en felaktig dom av en domstol som inte hade begirt forhandsavgérande
av EUD. En forutsittning for detta var emellertid att andringen kunde
ske utan skada for tredje man.

Ett fall dir skador for tredje man faktiske accepterades dr det inom
miljéritten si kiinda ritesfallet Delena Wells.”” Hir hade ett engelske gruv-
bolag fate tillstand till att dteruppta en sedan linge nedlagd brytnings-
verksamhet utan att miljokonsekvenserna hade utretts i enlighet med
MKB-direktivet (85/337, idag 2011/92). En av de frigor som stilldes
till EUD var om tikttillstindet nu méste aterkallas pé talan frin den
nirboende Ms Wells. Domstolen svarade att sd var fallet och det faktum
att tredje man — dvs. gruvbolaget — skulle drabbas genom férseningar och
eventuellt indraget tillstind inte innebar nigot hinder. Sidana negativa
dterverkningar skyddades inte av rittssikerhetsprincipen och kunde hel-
ler inte anses utgora en s.k. otilliten omvind direkt effekt av direktivet.
Principen om lojalt samarbete innebidr att medlemsstaterna ir skyldiga att
se till att alla otilldtna f6ljdverkningar av 6vertridelser av EU-rdtten upp-
hér. Det f6ljer emellertid ocksa av principen om processuell autonomi att
det dr den nationella domstolen som miste avgéra om det dr majligt for

25 C-126/97 Eco Swiss (1999-06-01). Ett annat mal dir en nationell tidsfrist for att fram-
stilla ett EU-rdtesligt krav accepterades dr C-2/06 Kemprer (2008-02-12). T ritesfallet
C-392/04 & C-422/04 Arcor (2006-09-19) utvecklar domstolen nirmare nir nationella
tidsfrister inom forvaltningen kan accepteras resp. nir de ska anses utgéra ett otillitet
hinder for unionsrittens effektiva genomférande.

26 (C-453/00 Kiihne and Heitz (2004-01-13)

27 C-201/02 Delena Wells (2004-01-07).
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myndigheterna att aterkalla tillstandet eller inhibera verksamheten f6r att
sakerstilla att en MKB upprittas i enlighet med direktivet. Ett alternativ
kan ocksi vara att den enskilda gar med pi ersittning f6r uppkommen
skada.?® En liknande situation bedomdes i Brussels Hoofdstedelijk, och dir
uttalade EUD att den MKB som inte tidigare hade upprittats i varje fall
maste goras nir driftstillstinden flygplatsen fornyades.”

For att sammanfatta: Vid en ldsning av rittsfallen som rér unionsrit-
tens genomslag gentemot lagakraftvunna domar och beslut, blir det tyd-
ligt att det 4r friga om ett mote mellan olika grundliggande principer.
Rittssikerhetsprincipen betraktas som en sidan, men den far ibland sta
tillbaka f6r andra, lika grundliggande principer inom EU-ritten. Man
kan siga att EUD strivar efter jimvikt mellan rittsikerhet och unions-
laglighet i en konkret bedémning utifran omstindigheterna och de be-
rorda intressena i det enskilda fallet.® Det ir friga om en balansging
som far bedémas fran fall il fall, dir ritessikerhetersaspekter vigs mot
betydelsen av att unionsritten genomfors pé ett effektivt sitt.’! Det gir
ocksd att mirka att EUD ir forsiktigare med att underkiénna lagakraft-
vunna domstolsavgdranden, jimfort med att kriva omprévning av myn-
digheter.”? Man fir dock inte gldmma domstolens allminna instillning
till fordragsenlig tolkning, unionsrittens krav pa effektivt genomférande
— vilket bl.a. innebir att domstolarna ska tillimpa den ex officio — samt
skyldigheten att sitta at sidan sidana nationella regler som strider mot
EU-ritten, eller som det uttrycks i Luccini (para 61):%

28 Domen para 69. Det ir inte glasklart vad EUD menade med den senare delen av ut-
talandet, men troligen avsags mojligheten for Ms Wells att begira kompensation av den
engelska staten. Det som skedde var istillet att Ms Wells flyttade efter att ha képts ut av
gruvféretaget. Domen ir ocksd intressant genom att den illustrerar att vad som betraktas
som "lagakraftvunnet” ir ett nationellt koncept som kan variera i en medlemsstat jamfort
med en annan. Ms Wells hade ju 6verklagat tillstindsbeslutet genom rittsprovning och i
Sverige vore det inte ndgot problem att vrika tillstindet i en liknande situation da det inte
anses sludligt forrin domstolen sagt sitt.

2 C-275/09 Brussels Hoofdstedelijk Gewest et al (2011-03-17), para 37.

30" Groussot & Minsser pa s. 545.

31 Craig & De Burca, s. 231-234.

32 Groussot & Minsser, s. 552.

3 C-119/05 Lucchini (2007-07-18). Fallet ir lite apart, eftersom utgingen (underkin-
nande i den italienska civillagen om en dberopandefrist) ocksé berodde pa en behérighets-
fraga mellan medlemsstaterna och unionen.
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Det framgar vidare av fast rittspraxis att en nationell domstol, som inom
ramen for sin behorighet skall tillimpa gemenskapsrittsbestimmelserna, ir
skyldig att sikerstilla att dessa regler ges full verkan, genom att med stod
av sin egen behdrighet, om det behovs, underlita att tillimpa varje motstri-
dande bestimmelse i nationell lagstiftning (...).

2.3  Om bundenhet av 6verinstansens stillningstagande
i samma mal

En annan niraliggande och for Bunge-mélet intressant fraga giller i vil-
ken mén en underritt ir skyldig att folja ett lagakraftvunnet avgérande
av en overritt. Aven hir kan det givetvis uppsta en konflike mellan de
nationella processreglerna om bundenhet och EU-rdttens krav pa fore-
tride och effektivitet. Det vigledande ritesfallet hir ar redan frin 1974,
Reinmiihlen.’* Det gillde en finansiell tvist dir tyska Bundesfinanzhof
hade upphivt en dom av Finanzgericht Hessen och visat malet ater till
underritten for vidare behandling. Nu undrade domstolen i Hessen om
man maste folja den tyska processordningen som stadgade bundenhet i
en situation som denna, eller om man kunde ifrigasitta avgorandet ge-
nom att begira férhandsavgorande i EU-domstolen. Svaret frin EUD var
tydligt och innebar att varje nationell domstol har en méjlighet — i vissa
fall en skyldighet — att begira férhandsavgorande om den anser att det dr
noédvindige for ate kunna déma EU-réttslige réte i saken. EUD har upp-
repat denna instillning genom aren. Det relativt firska avgorandet Elchi-
nov®® gillde en bulgarisk man som sokte behandling for en 6gonsjukdom
vid en klinik i Tyskland. Nir han sedan sokte bidrag fér behandlingen
frin den egna sjukvirdsmyndigheten fick han avslag, vilket indrades av
forvaltningsdomstolen i Sofia. Myndigheten 6verklagade med framgang
till Hogsta forvaltningsdomstolen med aterforvisning som foljd. Dd den
bulgariska forvaltningsprocesslagen siger att HFD:s beslut 4r bindande
for underritten, begirde forvaltningsdomstolen férhandsavgorande av
EUD. Man frigade om bundenheten iven gillde om det fanns anled-
ning att anta att det skulle bryta mot unionsritten. EUD svarade att
underritten har méjlighet — men inte skyldighet — att begira forhandsav-
gorande. I de fall som underritten begir forhandsavgdrande, maste man
sedan folja EUD:s tolkning av frigan och ir skyldig att underlata att till-

34 Mal nr 166/73 Rheinmiihlen (1974-01-16).
35 C-173/09 Elchinov (2011-10-05).
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limpa nationella bestimmelser som bryter mot unionsritten.’® General-
advokaten hade i sitt yttrande foreslagit att domstolen skulle 4dndra sin
praxis i frigan, med hinvisning till att det numera finns andra effektiva
instrument inom unionsritten for dess effektiva genomslag. Domstolen
gick alls inte pa den linjen, eller med Backes & Eliantonos ord:?

These arguments have completely ignored by the EC]J, which, by simply
restating its settled case law, held that national procedural rules binding a
national lower court (which is called upon to decide a case referred back
to it by a higher court hearing an appeal) to the ruling of the higher court
which the lower courts consider to be inconsistent with European Union
law, are contrary to EU law.

Backes & Eliantono pekar ocksa pd att medan Kapferer avser omprévning
av myndigheters beslut i en situation dir EUD har 4ndrat sin praxis, har
Rheinmiiblen-doktrinen allmin tillimpbarhet, dvs. den ticker alla situa-
tioner dir dverritten feltolkar unionsritten.*® Det bér ocksa observeras
att dessa mal inte 4r begrinsade till bundenhet till nationell ristspraxis,
utan istillet giller samma situation som den i Bunge-milet, dvs. ett la-
gakraftvunnet beslut av en hogre ritt som utgor en del i provningen i
milet.”?

Aterstar s frigan om underritten kan underlita att f6lja en nationell
processregel som siger att 6verrittens avgorande dr bindande uzan att
begira forhandsavgorande. De enda avgoranden jag kan hitta dir EUD
klart har tagit stillning for en sadan majlighet ror situationer dir “olyd-
nad” ir nédvindigt for att skydda sddana rittigheter som foljer av grund-
liggande rittsprinciper, vilket var fallet i Kiiciikdeveci.*® Det rérde kvinna
som hade blivit uppsagd i strid mot det EU-rittsliga diskrimineringsfor-

3% Domen para 27-30.

37 Backes, C & Eliantonio, M: Taking Constitutionalization One Step Forward Too Far?
The Need for Revision of the Rheinmiihlen Case Law in the Light of the AG Opinion
and the ECJ’s Ruling in Elchiniv (European Review of Public Law 2011 s. 839), pi
s. 842.

38 Backes & Elioantonio pd s. 849.

3 Ett ml som ligger mitt emellan dessa situationer ir C-2/08 Olimpiclub (2011-10-05),
didr EUD underkinde en regel i den italienska regeln i civillagen som stadgar att ett avgé-
rande i skattemal som rér samma skattesubjekt och friga under ett tidigare &r var prejudi-
cerande for efterkommande prévningar. Detta kunde EUD inte godta eftersom det skulle
hindra den nationella domstol fran att géra EU-rittslig ritt vad tidigare hade domus fel.
40 C-555/07 Kiiciikdeveci (2010-01-19).
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budet i direktiv 2000/7. EUD uttalade att forbudet viger si tungt att
det dels kan goras gillande mellan enskilda (arbetsgivaren och den upp-
sagda), dels att underritten kan sitta at sidan en nationell bestimmelse
om bundenhet om det behévs for att sikerstilla EU-rittens genomslag,
alldeles oavsett om man begirt forhandsavgorande eller inte.
Sammanfattningsvis géller alltsd act EUD har tagit avstand fran synsit-
tet att underritten 4r bunden av 6verrittens besked i en friga da det kan
uppsta en konflikt med EU-ritten. I dessa situationer bor den forra som
huvudregel begira férhandsavgorande av EUD. Det finns ocksa forfat-
tare som menar att underritten alltid — som i Kiiciikdeveci — kan bortse
frin en nationell processregel som forsvirar unionsrittens genomslag
utan att begira férhandsavgérande. Argumenteringen gar ut pé att loja-
litetsprincipen i art. 4.3 i EU-fordraget 4r allmingiltig och att méjlighet
till oféljsamhet alltid finns, si linge som EU-ritten inte sitter grinser i
enlighet med Eco Swiss, Kapferer och Kiihne ¢ Heitz. Man kan ocksa peka
pa att foretridesprincipen fitt en starkare roll genom Lissabonsfordraget,
dir den framgar av forklaring nr. 17.4! Och dven om utvecklingen inom
EU-ritten nog kan sigas gd mot det hallet,* har jag emellertid inte hittat
nagot tydligt stdd for ett sidant synsitt i EUDs rittspraxis som rér métet
med den processuella autonomin. Vad som diremot finns édr allminna
uttalanden som kan tolkas pd det viset, t.ex. i mélet om Interedil Sri43

Unionsritten utgdr hinder for att en nationell domstol ska vara bunden av
en nationell processrittslig bestimmelse, enligt vilken den miste tillimpa
den bedémning som gjorts av en higre nationell instans, nir det framgar
att den bedomning som denna hégre instans har gjort inte ir forenlig med
unionsritten, sisom denna uttolkats av EU-domstolen.

Jag menar emellertid att diskussionen om underrittens majlighet att
bortse frin en overritts avgorande i en delfraga i provningen inte 4r av-
gorande for hur man ska se pd bundenheten i den situation som upp-
kommer i och med de svenska tilladighetsforklaringarna. Hir finns redan
tillricklig ménga tolkningsdata som ger ett tydligt svar utifran ett unions-
rittsligt perspektiv.

41" Forklaringar som fogas till slutakten fran den regeringskonferens som antagit Lissabon-
fordraget undertecknat den 13 december 2007 (30.3.2010 Europeiska unionens officiella
tidning C 83/335). Forklaring till artikel 55.2 i férdraget om Europeiska unionen, nr 17.
42 Craig & De Brcas. 241.

4 C-396/09 Interedil Sri (2011-10-20), para 39, se iven para 38.
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2.4 Motet mellan tillatlighetsférklaringen och kraven
for Natura 2000-tillstand

I Natura 2000-reglerna ligger alltsa att det kan uppsté en konflikt med
bindande tilladighetsforklaringar som gors pa ett tidigt stadium och kra-
vet pé sikerhet i skadebedomningen. Nir vi diskuterar 16sningen pa re-
gelkonflikten kan det vara limpligt att brja med de nationella reglerna,
se dem i ljuset av EU-rdtten och sedan diskutera om det uppnadda resul-
tatet strider mot nagon allméin EU-rittslig princip.

Jag menar inledningsvis att en utgangspunkt f6r bedomningen ir att
den nationella uppfattningen om ate tilladighetsférklaringarnas bin-
dande effekt — oavsett om de dr grundade pd 22:26 eller 17 kap. MB — fir
vika fér EU-rittsliga krav. Bundenheten framgar inte av en lagregel, utan
ir en sjilvpatagen begrinsning frin domstolarna sida. Man kan givetvis
argumentera for att i ordalydelsen ”frigan om verksamheten ir tillatlig”
(22:26 MB) ligger att verksamheten maste tilltas alldeles oavsett vilka
konsekvenserna blir. Det 4r emellertid inte en sa sjilvklar tolkning att
den kommer att tillitas bryta igenom de EU-rittsliga kraven. Nir det
sedan giller de svenska domstolarnas rittspraxis i har frigan om bunden-
het genomgaende diskuterats utan att de unionsrittsliga konsekvenserna
analyserats, frinsett resonemang kring utredningens (MKB) och prov-
ningens omfing. Det 4r anmirkningsvirt mot bakgrund av att de EU-
rittsliga invindningarna gjordes redan i och efter Botnia-malet. Ritts-
praxis kan dock inte sigas ha en sidan omfattning eller stabilitet att den
grundar nigra berittigade férvintningar om att en tillatlighetsférklaring
ger en ovillkorlig ritt att fa tillstind. Jag menar ocksé att Regeringsritten
i sin omtalade andra dom om Botnia-banan (RA 2008 ref. 89) tog av-
stand frdn en alltfér omfattande bundenhetsdoktrin. Domstolens majo-
ritet oppnade for detta genom skrivningen att ”(tillstind) kan dock (...)
komma att viigras om sokanden inte lyckas prestera tillrickliga kompen-
sationsatgirder for de skador som projektet orsakar”. Kompensationsfra-
gan var diskuterad, men inte provad i regeringens tillatlighetsbeslut. Om
man anligger det synsittet pA Bunge-malet kan alltsa tillstaindet vigras
med hinvisning tll de viktigare fragor som inte slutligt avgjordes och
preciserades i MOD:s tillatlighetsforklaring 2009.
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2.5 Raitskraftsprincipen inom EU-ritten

D3 blir ndsta fraga om det finns en rittssikerhetsprincip inom unionsrit-
ten som viger 6ver och som gor att en lagakraftvunnen tilldtlighetstorkla-
ring dnd4 ger en obetingad ritt till tillstand. Jag kan emellertid inte hitta
nagot stod for det synsittet i de vigledande avgdrandena som redogjorts
for ovan. Utifrin EU-domstolens uttalanden blir det tydligt att det 4r friga
om en balansging eller avvigning mellan medlemsstaternas processuella
autonomi och unionsrittens krav pa foretride. Den nationella bestimmel-
sen ska dessutom bedémas utifrin dess stillning inom forfarandet i dess
helhet. Nir man sedan jamfor de situationer dir EU-domstolen godtagit
att en nationell regel utgjort hinder for unionsrittens krav pi genomslag
inser man att de skiljer sig pd avgdrande sitt fran den i Bunge. Det har
oftast gillt klart avgrinsade processfrigor som varit foremal for slutgiltiga
beslut eller domar. I flera av fallen har det dessutom gillt interna regler
om domstolsférfarandet. Det ir svart att jimfora dessa situationer med
den svenska konstruktionen med tillatlighetsférklaringar och tillstind,
dir vi har valt att dela upp prévningen av ett materiellt EU-rittsligt krav
i tva delar. D4 dr det ldttare att argumentera for att EU-domstolens praxis
kring domstolsinstansernas inbérdes bundenhet har biring, och hir har
ju domstolen gett foretridesprincipen dnnu storre tyngd.

I det hir sammanhanget bor man ocksa notera att EU-réttsligt agerar
vara miljodomstolar som tillstindsmyndigheter, eller som EU-domstolen
— med viss forvining kan man tro — noterade i DLV-madlet, "med ut-
ovande av befogenheter av forvaltningskarakeir”.# Det hir tror jag har
betydelse for frigan om rittskraft och bundenhet. Vi kan knappast rikna
med att EU-domstolen i en avvigning mellan EU-rittslig effektivitet och
processuell autonomi kommer att ha samma forstéelse for var uppdel-
ning av tillstindsprocessen, jimfért med den som de nationella domsto-
larna kan komma i dtnjutande av i den vanliga ddmande verksamheten i
civil- eller brottmal eller vid rittsprovning.

i (C-263/08 DLV (2009-10-15), para 37.
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2.6 Slutsatser om motet mellan tillatlighetsforklaringar
och EU-ritten

Sammanfattningsvis menar jag alltsd att vare sig de svenska reglerna eller
EU-ritten medfor att en lagakraftvunnen tilladighetsforklaring ska anses
ha bindande verkan i den efterfoljande provningen av mélet. Vid métet
mellan den svenska konstruktionen och kraven i art- och habitatdirekti-
vet blir det istillet tydligt att det maste vara majligt f6r underritten atc
gora en slutlig beddmning av om villkoren sikert kan skydda Natura
2000-intressena.

Det innebir att HD idag bér kinna sig oférhindrad att formulera en
regel som begrinsar verkan av en tillidighetsférklaring, ett slags EU-
rittslig "ventil”. En sddan ska kunna utlésas i de fall den tillstaindspro-
vande myndigheten/domstolen finner att ett tillstand skulle strida mot
EU-ritten. Att det dr mojligt att forena ett beslut enligt 17 kap. med en
ventil framgar av 11:23 MB, dir det stadgas att tillstand ska limnas till
vissa vattenverksamheter som omfattas av en tillatighetsférklaring, “om
inte nagot annat f6ljer av 2 kap. 9 §”. Inspiration till en EU-rittslig ventil
kan vidare hdmtas fran den diskussion som har forts kring miljobalkens
regel om omprévning av tillstand (24:5 MB). I dagens bestimmelse stir
att vid omprovning far inte meddelas s ingripande villkor att verksam-
heten inte lingre kan bedrivas eller att den avsevirt forsvéras. Lagstiftaren
har genom aren forsokt att bagatellisera bestimmelsens betydelse, men
det har blivit alltmer uppenbart att den inte kan tillimpas i situationer
dir EU-ritten kriver mer. Dirfor foreslog den s.k. IED-utredningen ett
tilligg med just det innehallet, dvs. att begrinsningen giller s linge som
annat inte f6ljer av EU-rdtten. Forslaget forsvann dock under lagstift-
ningsarbetet i regeringskansliet.>

Slutligen i den hir fragan ska sdgas att HD ir ritta instansen att uttala
sig i sa allmingiltiga termer att en EU-rdttslig ventil dven kommer att
omfatta de tillstindsprovningar som foljer efter regeringens tillatlighets-
beslut enligt 17 kap. MB. Som framgar av nista avsnitt, tillkommer ju
dir problematiken att domstolskontrollen av regeringsbesluten sker pa
ett sd tidigt stadium av tillstindsprocessen att det kan ifragasittas om den
ar effektiv i forhallande till EU-ritten. Att dirutover formulera en ventil
som ir allmingiltig och alltsd ticker samtliga aspekter pd och skeden av

4 SOU 2011:86 Bittre miljo — minskade utslipp, jfr med prop. 2012/13:35 Nya regler
for industriutslapp.
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tillstindsprocessen — vilket jag menar vore att féredra — 4r diremot en

uppgift for lagstiftaren.

3. Diskussion 2: Tillgangen till rittslig
provning och miljoprévning i allmin
domstol

3.1 Klagoritten i miljomal

Klagoritten for enskilda i miljomal foljer de gingse reglerna inom for-
valtningsritten, dvs. att beslutet ar 6verklagbart, angér den klagande och
har gitt honom eller henne emot (16:12 MB). Avgrinsningen av denna
krets dr visentligen gjord i rittspraxis.®® Dirtill har miljdorganisationer
klagoritt med avseende pé beslut eller domar om tillstind, godkinnan-
den och dispenser samt en begrinsad kategori av tillsynsbeslut under
forutsittning att de moter vissa kriterier som dr uppsatta i 16:13 MB.
Dessa anger att det ska vara friga om organisationer som enligt sina stad-
gar har till huvudsakligt andamal att tillvarata naturskydds- eller miljo-
skyddsintressen, inte dr vinstdrivande, har bedrivit verksamhet i Sverige
under minst tre ar, och har minst 100 medlemmar eller pa annat sitt
visar att verksamheten har allminhetens st6d. Nir det giller miljolag-
stiftning utanfor miljébalken — t.ex. med avseende pa skogsvird och
jakt — giller forvaltningslagen och dir saknar den ber6rda allminheten
klagoritt. Tillatlighetsforklaringar i domstol enligt 22:26 MB i domstol

46 Ritrsutvecklingen nir det giller taleritten pa miljdomridet ir snabb i Sverige. Bara
det senaste aret har en rad avgéranden kommit frén samtliga inblandade domstolar som
inneburit 6kade rittsliga méjligheter for den berdrda allminheten, se bl.a. HD:s beslut
2012-03-07; O 882-11 och O 5990-10 (om overklagbarhet av tillstind av numera in-
somnade Finsk-svenska Grinsilvskommissionen), HFD:s beslut 2012-06-28; mal 7943-
11 (om miljdorganisationers majligheter att dverklaga beslut om vargjakt) samt MOD
2011:46 (om enskildas majligheter att begira omprovning av tillstand), MOD 2012:47
och MOD 2012:48 (om miljdorganisationers mojligheter att verklaga tillsynsbeslut
resp. samridsbeslut). Inom regeringskansliet behandlas just nu ett forslag att tidskriteriet
och Sverige-kriteriet ska tas bort. Det forra anges forsvira miljddemokratin genom att
det utestinger ad hoc-organisationer, det senare strider mot diskrimineringsférbudet i
Artikel 3.9 Arhuskonventionen. Det kan niimnas att forslaget — vars framtid nog fir sigas
vara osiker — ir det enda initiativ om utdkad klagoritt som kommit frdn regeringen un-
der senare ar, trots upprepade utredningsforslag. P4 si vis har lagstiftaren forvandlats till
en statist som tittar pa nir rittsutvecklingen drivs framédt av domstolarna.
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overprévas i enlighet med reglerna i MB. Som tidigare nimnts, Gver-
provas regeringens tillitlighetsbeslut emellertid inte i miljodomstol, utan
genom rittsprovning hos Hogsta forvaltningsdomstolen (HED, tidigare
Regeringsritten).?

Tidigare hade enbart enskilda som berdrdes av regeringens tillatlig-
hetsbeslut majlighet att ansdka om rittsprovning. Ar 2006 vidgades dock
kretsen genom ny lagstiftning, delvis som ett resultat av Sveriges tilltride
av Arhuskonventionen. Numera ges denna méjlighet till tva kategorier
av berorda, dels enskilda vars civila rittigheter eller skyldigheter enligt
artikel 6 EKMR berors, dels miljéorganisationer enligt 16:13 MB om
det 4r fraga om sidana tillstandsbeslut som omfattas av artikel 9.2 i Ar-
huskonventionen. I artikel 9.2 anges att den berorda allminheten och
deras organisationer ska ha ritt att fi den materiella och formella gil-
tigheten av ett beslut som omfattas av artikel 6 provad i domstol eller
annat opartiskt organ. De beslut som regleras i artikel 6 giller dill att
bérja med tillstind dill stora och miljostérande verksamheter som lis-
tas i bilaga 1 till konventionen (artikel 6.1.a.). Bilagan motsvarar i stora
drag de listor med verksamheter som ligger under Esbokonventionen och
MKB-direktivet. Upprikningen avslutas med en tjugonde punkt som in-
kluderar 7all verksamhet (...) ddr allmidnhetens deltagande ar foreskrivet
enligt ett forfarande for bedomning av miljopaverkan” enligt den natio-
nella lagstiftningen. Dirutover giller enligt artikel 6.1.b att parterna ska
tillimpa bestimmelserna ”i enlighet med sin nationella ritt (...) pé beslut
om foreslagna verksamheter som inte anges i bilaga 1 och som kan ha
betydande paverkan pa miljon”.

Rittsprovning enligt svensk ritt motsvarar i allt visentligt det som
giller for kontinental éverprovning i domstol av forvaltningsbeslut eller
anglosaxisk “judicial review”. Det ir alltsi friga om en begrinsad prov-
ning av beslutets formella och materiella rittsenlighet. Den skrivning
som HFD regelmissigt anvinder 4r att provningen omfattar forfarande-
frigor och lagtolkning, faktabedomning och bevisvirdering samt frigan
om beslutet strider mot kraven pé saklighet, opartiskhet och allas likhet
infor lagen. Slutligen brukar domstolen tilligga att provningen dven om-
fattar om regeringen hillit sig innanfor det handlingsutrymme som den

47 For en vidare analys av klagoritten, se Darpd, J: Study on the Implementation of Ar-
ticle 9.3 and 9.4 of the Aarhus Convention in 17 of the Member States of the European
Union. National report from Sweden 2012-04-16, http://ec.curopa.cu/environment/
aarhus/studies.htm.
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tillimpade rittsregeln erbjuder. En begrinsning ligger dock i att den som
soker rittsprovning direkt maste ange pa vilket sitt som beslutet strider
mot en rittsregel eller att det annars framgar klart av omstindigheterna.
En begiran om rittsprovning skjuter heller inte upp beslutet — vilket
annars 4r den vanliga ordningen vid 6verklaganden i svensk ritt — om
inte HFD beslutar om inhibition. Slutligen 4r processen kassatorisk, dvs.
domstolen kan bara acceptera eller upphiva beslutet.

3.2 Mojligheten att ritesligt utmana tilladighetsbeslut
enligt 17 kap. MB

Regeringens instillning vid implementeringen av Arhuskonventionen
2005 var att tillatlighetsbeslut enligt 17 kap. MB inte ticktes av arti-
kel 6 i Arhuskonventionen. Dirmed behévdes inte nigon méjlighet for
allmanheten att kunna begira rittsprovning, vilket motiverades med att
besluten endast utgér del i en provning som leder fram till ett 6verklag-
bart beslut”.*® Den internationella rittsutvecklingen har dock visat att en
sadan instillning inte haller. Arhuskonventionens efterlevnadskommitté
(Compliance Committee) har i flera beslut genom aren gjort klart att
preliminira stillningstaganden som dessa omfattas av artikel 6 i konven-
tionen och dirmed kravet pa rittslig provning enligt artikel 9.2. Tidigt
uttalade kommittén att artikel 6 skulle tillimpas pa det stillningstagande
som var direkt relaterat till miljofragorna och att “tillstdindet” utgjordes
av det beslut som i praktiken beredde vigen for aktiviteten ("effectively
pave the way”).% Flera drenden har gillt inledande planer for olika pro-
jekt. Kommittén har dé uttalat att artikel 6 ska beddmas autonomt, alltsd
oberoende av vad beslutet kallas i de nationella rittsordningarna. I ett
drende som rorde Litauen klargjorde man att vissa planer kan omfattas
av artikel 6 om det ar friga om avgorande beslut som tillater att projekeet
utfors pa en viss plats med angivande av de grundliggande kraven ("set-
ting the basic parameters of the project”).”® Samma slutsats drogs i ett
drende om ett storre industrikomplex i nationalparken Vlora Bay i Alba-
nien. Etableringen hade blivit méjlig genom en rad beslut pé regerings-
niva. Ett av dessa avsdg enbart lokaliseringen, men ansigs inda utgéra ett
artikel 6-beslut, da det bestimde placeringen av verksamheten pa en viss

48 Prop. 2004/05:65 s. 92, se dven s. 81 och 83.
4 (C/2004/8 (Armenia) para 28.
50 C/2006/16 (Lithuania) para 58, se dven C/2005/11 (Belgium).
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plats efter ansdkan av ett sirskilt féretag.’’ Det drende dir kommittén
tydligast uttalar sig om vad som ska gilla nir ett projeke tillits genom
flera beslut 4r det som gillde EU:s finansiering av deponi i Litauen (min

kursiv):>?

The Committee therefore considers that some kind of significance test, to be
applied at the national level on a case-by-case basis, is the most appropriate
way to understand the requirements of the Convention. The test should be:
does the permitting decision, or range of permitting decisions, (...) embrace
all the basic parameters and main environmental implications of the proposed
activity in question? If (...) there are other environment-related permitting
decisions with regard to the activity in question for which no full-fledged
public participation process is foreseen but which are capable of significantly
changing the above basic parameters or which address significant environmental
aspects of the activity not already covered by the permitting decision(s) (...)
this could not be said to meet the requirements of the Convention.

Samtliga beslut som har betydelse for projektet och dess miljoeftekter
maste alltsi omfattas av kraven pa deltagande och tillging till riteslig
prévning. Fragan om beslutet omfattas av artikel 6 ska bedémas utifrin
sammanhanget (on a contextual basis) och beslutets rittsliga effekter.>?

Det kan mot bakgrund av dessa beslut inte rida nagon tvekan om att
tilladighetsforklaringar 4r sidana beslut som omfattas av artikel 6 och
9.2 Arhuskonventionen. I lagstiftningsirendet om de nya reglerna om
rittsprévning upprepade regeringen heller inte uttalandena om att dill-
latlighetsbesluten inte behovde vara overklagbara och genom Regerings-
rittens/HFD:s rdtespraxis dr det numera klart att dessa beslut ska ses som
tillstand enligt artikel 9.2.%4

3.3 Hinvisningen till artikel 9.2 Arhuskonventionen

Genom hinvisningen till “tillstindsbeslut som omfattas av art. 9.2 i
Arhuskonventionen kommer rittsprovningens rickvidd att bestimmas
av HFD, vilket innebir att domstolen fortldpande tvingas ta stillning

51 C/2005/12 (Albania) para 67.

52 C/2006/17 (EU) para 43.

53 C/2006/26 (Austria) para 50, se dven C/2007/22 (France). Aven EU-domstolen har i
flera fall tagit avstind frin uppdelning av projekt for att undkomma olika miljékrav, s.k.
”salami tactics” (se bl.a. i C-392/97).

54 RA 2008 ref. 89 som bekriftades i HFD 2010 not. 52 (Sjisjka) och HFD 2011 not. 26.
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till den internationella rittsutvecklingen pa omradet. Férutom att f6lja
Arhuskonventionens Compliance Committee blir det friga om renodlad
EU-ritt, da artikel 9.2 har genomférts i unionsritten genom bestimmel-
ser som har direkt effekt i medlemsstaterna. Dé konventionen dessutom
dr en s.k. "mixed agreement”, dvs. bdde EU och medlemsstaterna ar par-
ter, far bestimmelserna i artikel 6 och 9.2 extra tyngd i de situationer som
de inte fullt ut dr implementerade i unionsritten. Genom hinvisningen
till artikel 9.2 har alltsd den svenska lagstiftaren gjort det mojligt for
HFD att fortlopande anpassa sin rittspraxis till den snabba rittsutveck-
lingen pa omradet, sivil med avseende pd den materiella EU-rdtten som
tillgingen till riteslig provning. Bara i det senare avseendet har EU-dom-
stolen meddelat ett antal viktiga avgéranden de senaste aren (C-237/07
Janecek, C-75/08 Mellor, C-263/09 DLV, C-115/09 Trianel, C-240/09
Den slovakiska brunbjirnen och C-128/09 Boxus) och flera ir pa ging.>
Artikel 9.2 hinvisar alltsd till beslut som omfattas av artikel 6. Som
nimndes ovan, ir det till att borja med friga om dels sidana verksam-
heter som ingar i bilaga 1 till Arhuskonventionen. Genom skrivningen
i den tjugonde punkten inkluderas dven sidana verksamheter dir all-
minhetens deltagande ir foreskrivet enligt ett forfarande for bedom-
ning av miljopaverkan enligt den nationella lagstiftningen. Som natio-
nell lagstiftning riknas i detta sammanhang bade unionsritten och den
nationella ritten.’® Det innebir att samtliga verksamheter som ticks
av MKB-direktivet (2011/92) och MKB-reglerna i miljébalken omfattas
av artikel 6 och dirmed tillgang till rittslig provning enligt artikel 9.2.
Savil direktivet som balken arbetar med “slutna listor” genom att de
anger vad slags verksamheter som omfattas. For dessa verksamheter gil-
ler antingen att det alltid ska upprittas en MKB eller att det ska ske i
de fall som verksamheten kan medféra betydande miljépaverkan. Dir-
utéver finns skrivningen i artikel 6.1.b i Arhuskonventionen som anger
att bestimmelserna dven ska tillimpas ”i enlighet med sin nationella rict
(...) pa beslut om foreslagna verksamheter som inte anges i bilaga 1 och
som kan ha betydande paverkan pa miljon”. Bestimmelsen kan tolkas pa

5> Nirmast C-416/10 KriZan (begiran om forhandsbesked frin SK: inhibition av miljs-
beslut), C-260/11 Edwards (begiran om forhandsbesked fran UK: kostnader), C-530/11
Kommissionen mot UK (Svertridelseirenden: kostnader) och C-72/12 Altrip (begiran om
forhandsbesked fran DE: prévningens omfing).

%6 Se Efterlevnadskommitténs uttalande i C/2008/18 (Denmark), para 27. Uttalandet
upprepas i rapporten 2008-05-22 dill Tredje partsmétet i Riga (ECE/MP.PP/2008/5.
para 65).
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olika sitt. Den ena dr att parterna sjilva kan bestimma vilka andra slags
verksamheter som ska omfattas av kraven i artikel 6. Den andra — som
stimmer bittre med ordalydelsen — ér att varje verksamhet eller dtgird
med betydande miljdpéaverkan ska omfattas av reglerna. Jag menar att
den andra tolkningen ocks3 ir rimligare av flera skil.”” For det forsta har
parterna redan en mdjlighet att “ligga till” verksamheter till bilaga 1 ge-
nom tilligget i punkt 20, varfor det vore ologiskt att ska uppna samma
effekt om igen i den efterféljande paragrafen. For det andra skulle den
snivare tolkningen ge parterna ett helt fritt mandverutrymme, vilket rim-
mar illa med konventionens ambition att ge en internationell standard pa
omradet. Den nationella friheten 4r begrinsad, vilket bl.a. betonades av
EU-domstolen i DLV-milet. Sammantaget menar jag dirfor att artikel 6
omfattar dels listade verksamheter, dels alla andra slags verksamheter och
atgirder som kan medféra betydande miljopaverkan.

Fragan om vilka verksamheter som omfattas av tillgingen till rittslig
provning enligt artikel 9.2 har aktualiserats i HFD:s rittspraxis i tva si-
tuationer. Den ena ir att enskilda har ansékt om rittsprévning och argu-
menterat for att det borde ha upprittats en miljokonsekvensbeskrivning
(MKB) i malet eftersom verksamheten kan medfora betydande miljo-
paverkan. Som reglerna ir upplagda, blir HFD:s bedomning hir vig-
ledande for fragan om miljoorganisationernas talerdtt under rittsprov-
ningslagen. Exempel p4 ritesfall ddr fragan har bedomts i sak pa det viset
ir RA 2006 not. 35, RA 2008 not. 75 och HED 2011 ref. 4. Den andra
situationen dd HFD fatt bedoma om ett regeringsbeslut omfattas av arti-
kel 9.2 Arhuskonventionen ir da enbart en miljdorganisation har begirt
rittsprovning. D blir istillet frigan om verksamheten kan medféra be-
tydande miljopaverkan istillet avgorande for om ansdkan ska avvisas eller
tas upp till provning. Sddana exempel ar HFD 2011 not. 17 och HFD
beslut 2012-10-10 i mal 661-12. I dessa rittsfall har miljoorganisatio-
nerna avvisats, dd domstolen ansett att det inte har behévts en regelritt
MKB f6r att bedéma den planerade verksamheten. I samtliga fall utom
ett har HFD hinvisat dill att artikel 9.2 och bilagan under artikel 6.1.a
ir genomford i svensk lagstiftning genom reglerna i 6 kap. MB och till-
limplig pa lagar som hinvisar dit. Enbart i HFD 2011 not. 17 hinvisade
domstolen till artikel 6.1.b genom uttalandet att "av intresse (.) dr ocksa
artikel 6 punkt 1 b, enligt vilken bestimmelserna (...), i enlighet med

57 Se for liknande bedémning, se 7he Aarhus Convention — An Implementation Guide.
Economic Commission for Europe/UN 2013 (inte dnnu publicerad), s. 137.
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den nationella ritten, ska tillimpas dven pa beslut om féreslagna verk-
samheter som inte anges i bilaga 1 men som kan ha betydande paverkan
pa miljon.”. D4 den planerade detaljplanen inte ansigs kunna medféra
sidan paverkan, avvisades emellertid ansékningarna om rittsprovning.

Sammanfattningsvis kan alltsd sigas acc HFD anser ate tillddighets-
beslut ar sadana som omfattas av reglerna om tillging till riteslig prov-
ning enligt rittsprovningslagen. Det innebir att de miljoorganisationer
som moter kriterierna i 16:13 MB kan ansoka om rittsprovning av si-
dana beslut di de ju regelmissigt omfattas av obligatorisk MKB-plikt. I
de fall ansokan avser en verksamhet dir MKB-kravet inte 4r obligatoriskt,
blir taleritten beroende av beddmningen om det kan uppstd betydande
miljépéaverkan eller inte. Det dr vidare anmirkningsvirt act HFD inte har
diskuterat majligheten att g utanfor de ramar som regeringen satt upp
for miljéorganisationernas taleritt, dvs. att det 4r friga om ett tillstind
enlige artikel 9.2 Arhuskonventionen. Saken har innu inte stillts pa sin
spets, men en sidan instillning férsvarar unionsrittens genomslag. Ex-
empelvis har ju EU-domstolen uttalat i Den slovakiska brunbjornen att
de nationella domstolarna ir skyldiga att tillimpa den processuella ritten
sa att den stir i dverensstimmelse med artikel 9.3 Arhuskonventionen si
att miljoorganisationer ges mojlighet att 6verklaga miljobeslut som kan
strida mot unionsritten.’® An si linge har den instillningen inte varit
synlig i HFD:s rittspraxis i rittsprovningsmal.>

3.4  Enskildas mojligheter att ansdka om rittsprovning

Forutsittningen for enskilda att kunna begira rittsprévning anslot fore
2006 ars reform av rittsprovningslagen till forvaltningslagens taleritts-
regler och begreppet “ber6rd”. Konstruktionen visade sig problematisk
ate tillimpa pa cilladighetsbeslut, vilket illustrerades genom malen om
Botnia-banan. Problemet ir att regeringens beslut sker pa ett si tidigt
stadium av processen att det inte alltid gar att bestimma vilka som berdrs
av verksamheten. Nir sedan tillstindet meddelas kan inte de grundlig-
gande stillningstaganden om lokalisering och tillidighet ifragasittas da
de ju redan ir bestimda av regeringens beslut.

58 C-240/09 Den slovakiska brunbjirnen, para 51.

59 Diremot var den avgdrande for HFD:s beslut att meddela provningstillstind for fra-
gan om miljdorganisationernas méjlighet act verklaga jaktbeslut pd varg (HFD:s beslut
2012-06-28; mal 7943-11).
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Malen i Regeringsritten inleddes med att regeringen i juni 2003 fat-
tade tillatlighetsbeslut enligt 17 kap. MB om jirnvigens dragning genom
Umeadeltat. Ett antal nirboende och Sveriges Ornitologiska Forening
(SOF) begirde rittsprévning, men samtliga avvisades (RA 2004 ref. 108
Botna I). Nir det gillde de enskilda, uttalade Regeringsrittens majoritet
att planliggningen av jirnvigen inte hade kommit s langt att det gick
att uttala sig om vilka som skulle beréras och om vilken hinsyn som
skulle tas till deras intressen. Da de enskilda ansags ha méjlighet till dom-
stolsprovning i ett senare skede — genom rittsprovning av regeringens
faststillande av jarnvigsplanen — ville domstolens majoritet inte ta upp
deras talan till provning. En ledamot var skiljaktig och pekade bl.a. pa att
regeringens beslut i tillatlighetsprovningen enligt 17 kap. MB var bin-
dande f6r den efterkommande jirnvigsplaneringen, varfor det ér sirskilt
viktigt for den enskilde att kunna paverka i detta tidiga skede.

Direfter fortsatte arbetet med jirnvigsplanen som beslutades i juni
2005 och faststilldes av regeringen tvd dr senare. Mot det beslutet an-
sokte aterigen ett antal enskilda och miljdorganisationer rittsprovning i
Regeringsritten. De klagande hidvdade att hela lokaliseringsfragan maste
provas for att de enskilda skulle fa sina rittigheter bedémda i domstol,
nagot som foljer av bide EKMR och Arhuskonventionen. Domstolens
majoritet menade emellertid att lokaliseringen redan var avgjord genom
regeringens tillitlighetsbeslut (RA 2008 ref. 89 Bornia IT). Man ansig hel-
ler inte att det faktum att samtliga hade avvisats i det forsta skedet kunde
medf6ra att provningen nu skulle omfatta lokaliseringen. Det hade nim-
ligen enbart alegat regeringen att préva om jirnvigsplanen rymdes inom
tillatlighetsbeslutets ramar. Majoritetens slutsats var alltsi att rttsprov-
ningen av jirnvigsplanen inte kunde omfatta lokaliseringsfrigan bara
for att en rittsprovning av den frigan tidigare inte varit méjlig. Dirmed
kunde heller inte rittsprovningen omfatta Natura 2000-fragan, varfor
det blev meningslst att begira forhandsbesked av EU-domstolen.

Den skiljaktiga ledamoten utvecklade ett motsatt synsitt. Hon menade
inledningsvis att mélet borde ha avgjorts i plenum eftersom majoritetens
stallningstagande stred mot vad Regeringsritten forutsatte nir samtliga
sokanden avvisades i det forsta mélet, nimligen att en forutsittningslos
prévning kunde ske i ett senare skede. Hon menade ocksa att domsto-
len var oférhindrad att nu bedéma lokaliseringsfragan och intringet pa
Natura 2000-intressena. Vid en sidan prévning fann hon att regerings-
beslutet stred mot art- och habitatdirektivet, varfor det skulle upphivas.
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Med de nya reglerna ir taleritten inte lingre nagot problem for miljo-
organisationerna, dd de som sagt kan begira rittsprévning av det forsta
tillitlighetsbeslutet enligt 17 kap. MB. Frigan dr om det har skett nagon
forindring av situationen for enskilda berérda. Den ildre rittspraxisen
blev ju till ett slags Moment 22 for dem. I det skede nir tilladigheten
bedémdes f6r verksamheten, fick de inte klaga pa beslutet. Nir prov-
ningen sedan resulterar i ett 6verklagbart beslut eller dom, kunde 6ver-
prévningen inte omfatta lokaliseringsbedémningen och de viktigaste vill-
koren f6r verksamheten.

Det dr mojligt act HED blivit medveten om problemet och utvecklat
ett annat synsitt under 2006 irs rittsprovningslag.® I ritesprovningen
av Forbifart Stockholm uttalade man att de enskilda som klagat méste
slippas in ddrfor att deras civila rittigheter eller skyldigheter kan bers-
ras. Avgorandet dr dock enbart rapporterat som ett notismal (HFD 2011
not. 26, se iven RA 2008 not. 75). Mot bakgrund av de starke skiljande
asikterna i domstolen i Botnia-mélen, borde frigan ha behandlats i ple-
num och fitt sin 16sning i ett vigledande avgorande. Detta kunde ocksa
vara en viktig markering infér den provning som Europadomstolen sa
smaningom kommer att gora av frigan pa talan av de enskilda kring
Botnia-banan.!

3.5 Rittsprovningen som ett effektivt rictsmedel

Enlige artikel 9.4 Arhuskonventionen ska de rittsmedel som erbjuds
genom artikel 9.2 vara tillrickliga och effektiva, inbegripet méjligheten
att inhibera besluten (injunctive relief”). Nir det giller det hir kravet
— som £.6. forstirks av unionsritten och den rittspraxis som utvecklats
av EU-domstolen — kan man diskutera hur effektiv rittsprévning av till-
latlighetsforklaringar 4r. Konstruktionen innebir ju att Hogsta forvalt-
ningsdomstolen pa ett tidigt stadium av tillstandsprocessen méste analy-
sera de unionsrittsliga konsekvenserna av beslutet och vid behov begira
forhandsavgorande av EU-domstolen. Emellertid sker rittsprovningen
pa ett tidigt stadium dd méjligheten att ritt bedéma effekterna av pro-
jektet kan vara begrinsade. Typiske sett ror besluten enbart de grundlig-

0 For en utforligare redogdrelse i fragan, se Gustafson, L: Tillgangen till rictsprovning
av tillatlighetsbeslut. Examensuppsats 30 hp, Uppsala Uppsala/Juridiska fakulteten he-12
(http://uu.diva-portal.org/smash/record.jsf2searchld=1&pid=diva2:555585).

61 Case 29878/09 Andersson and others v. Sweden.
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gande dragen i en plan for stora verksamheter, t.ex. korridorer f6r infra-
strukturanliggningar eller omraden fér lokaliseringen av vindkraftparker.
Vid rittsprovningen kan begiran om férhandsbesked hos EU-domstolen
alltsd bara avse dessa storre fragor. I det efterfoljande tillstindsskedet kan
foljakeligen enbart frigor stillas om de nirmare villkoren eftersom lokali-
seringen da ju 4r “firdigtolkad” av regeringen med bindande effekt i den
efterfoljande provningen. Det innebir att ingenstans i processen kan den
samlade effekten av verksamheten, dess lokalisering och villkoren ifraga-
sittas, vilket i praktiken betyder att viktiga fragor kring unionsritten inte
kommer att ni EU-domstolen.

Vidare ir det sd att fackmyndigheterna — till skillnad frdn i minga an-
dra av EU:s medlemsstater — ir helt avstingda frin méjligheten att begira
rittsprovning. Vare sig linsstyrelsen, Kammarkollegiet eller Naturvérds-
verket kan utmana regeringsbesluten rittsligt i sidana mal dir de har
motsatt sig verksamheten. Om 4rendet 4nda nir HFD genom att nigon
annan begir ritesprovning, dr de fortfarande utestingda frin processen
genom att de inte blir hérda i saken.

Till det kommer ocksa att domstolens provning i dessa fragor ér rela-
tivt inskriankt, mest inriktad pé brister i formalia och andra tydliga fel-
aktigheter i regeringens ritestillimpning. Det finns visserligen exempel
dir domstolen har ingdende bedémt de unionsrittsliga aspekterna av ett
tillidighetsbeslut, men da har det gillt utredningen i mélet. Jag menar
dirfor att det finns skal att ifrdgasitta om rittsprovningen av tilladig-
hetsbesluten utgdr ett effektivt medel f6r att ge EU-rdtten genomslag i
situationer som dessa. Aven detta talar alltsa for ate det dr nédvindigt att
forse tilladighetstorklaringarna med en “slutventil”, vilken majliggor att
drendet i slutinden kan provas i sin helhet utifrin samtliga aspekterna.

4. Diskussion 3: Miljoprovning i allmin
domstol och tidsaspekten
4.1 Inledning

Bunge-malet illustrerar ytterligare ett problem med den svenska miljo-
processen och dess méte med europaritten, nimligen tidsaspekten. Den
ar dock inte sirskild for tillidighetstorklaringar, utan utgdr ett allmint
problem. Som framgatt ovan, inleddes mélen i miljddomstolen f6r mer
dn sju ars sedan. I realiteten pdbérjades givetvis ansdkan och upprittan-

136



EU-ridtten och den processuella autonomin pa miljgomridet

det av MKBn flera ér tidigare. Langbdnken dr — dtminstone delvis — orsa-
kad av systemet f6r miljoprovning i Sverige.

Var miljéprocess dr enkelsparig pa sa vis att alla slags beslut avgors i en
enda domstolslinje. Detta ir en fordel da provningsordningen dirmed
bidrar till enhetlig rittspraxis. Samtidigt finns det inslag som gor miljo-
provningen internationellt sett langsam. En forklaring till detta ligger
i den reformatoriska processen, dvs. att den dverprévande domstolen i
princip bedémer hela saken om igen i alla dess delar. Till detta kommer
att processen ofta bérjar i en myndighetslinje och slutar i upprepade 6ver-
provningar i allmin domstol. Antalet instanser 4r i manga fall fyra, i vissa
fall t.o.m. fem. Det hela kompliceras ocksi av regeringens och HFD:s
roll i provningen, dels genom tillitlighetsprovningarna enligt 17 kap.
MB, dels genom att tillstind enligt sektorslagstiftningen 6verklagas till
den politiska nivin, dels genom rittsprévningen. Den svenska “salen”
for 6verprévning i miljomal kan dirmed sigas vara bade vid och ling. Av
tradition har porten dit — dvs. taleritten — varit tring. Som ett resultat av
Arhuskonventionen och EU-riitten vidgas emellertid klagoritten snabbt,
varfor detta inte lingre dr en hallbar instillning. I det ldget utsitts hela
prévningssystemet for pafrestningar genom en 6kad mdltillstromning,
dtminstone inledningsvis. Det kan i sin tur resultera i ytterligare fordroj-
ningar. Dirmed 6kar ocksa risken att vi fir besok av den i vért 6stra
grannland sa kinda Matti Eurén och hans likar. Trots nirheten mellan
Sverige och Finland och trots att vi har samma forvaltningstraditioner,
har han varit helt osynlig i den svenska miljoprévningsdebatten. Det ir
anmirkningsvirt med tanke pa hur hans nirvaro har paverkat den finska
miljoprocessen och vi kan lugnt utgd frin att Nordkalk ar vil bekanta
med honom. Det kan dirfor vara limpligt med en nidrmare presentation.

4.2 Europadomstolens dom i Matti Eurén v. Finland

Matti och Ari-Pekka Eurén drev en servicestation i Nastola i sddra Fin-
land sedan 1965. Stationen lag i ett industriomrade som samtidigt var ett
vattenskyddsomride for en grundvattentike. Ar 1998 infordes nya for-
varingsregler for kemikalier i omrédet, vilka skulle vara uppfyllda senast
vid utgingen av 2002. Euréns ville ddrfér bygga om och utdka anligg-
ningen, vilket krivde tillstind enligt den finska miljoskyddslagen. Man
ansokte och fick ett saidant av miljdnimnden i Nastola i mars 2001. Den
regionala miljécentralen 6verklagade dock tillstindet och menade att det
inte var forenligt med grundvattenskyddet. Vasa forvaltningsdomstol
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avslog 6verklagandet, men lade till ytterligare villkor fo6r anliggningen.
Miljocentralen lit sig emellertid inte n6ja utan gick vidare till Hogsta
forvaltningsdomstolen i Helsingfors. HFD ansag att det behévdes ytter-
ligare utredning i malet, undanrdjde tillstindet och aterférvisade milet
till miljonimnden. En kompletterande ansokan om en nigot mindre
anldggning inkom i april 2004 och godtogs genom beslut i december
samma ar. Miljocentralen 6verklagade och forvaltningsdomstolen avslog,
men HFD undanréjde dven det nya tillstindet genom dom i december
2007, dvs. sju ar efter att processen hade borjat.

Efter avslaget fick Euréns stinga sin verksamhet pa platsen. Man
stimde dirfor finska staten vid Europadomstolen och hivdade dels att
man inte hade fate tillging dll rittvis “ritteging inom skilig tid” enligt
artikel 6 EKMR, dels att deras dganderitt hade blivit inskrinkt pa ett
otilldtet sitt, dels att man var diskriminerad jimf6rt med andra som drev
servicestationer i andra lin med andra miljécentraler.®?

Den forsta frigan som Europadomstolen maste ta stillning till var om
det hade varit en eller tvai processer. Euréns hivdade att det hade varit
en och samma tillstindsprocess som hade pigatt mellan 2000 och 2007,
medan finska staten menade att det var tvd provningar som varit sirskilda
frin varandra. I den delen uttalade Europadomstolen att en férutsittning
for att provningen skulle ses som en ritteging var att de ingdende proces-
serna var oskiljaktiga och visentligen avsig samma sak ("proceedings are
indissociable and concern essentially the same dispute”).®* I det konkreta
fallet pekade Europadomstolen dels pa att HFD aterforvisade malet till
miljonimnden f6r fornyad bedomning i sak, dels pa att savil ursprungs-
ansokan som den kompletterande krivde samma slags tillstand. Det var
alltsé friga om samma sak som hade bedémts tva ginger av tre instanser.
Sedan angav domstolen att startpunkten for berikningen av tiden var i
juni 2001, dd Euréns hade limnat synpunkter pa miljécentralens for-
sta overklagande till Vasa forvaltningsdomstol. Sammanfattningsvis fann
domstolen att prévningen skulle ses som en och samma rittegang, vilken
hade pé gatt i 6ver sex och ett halvt ar.

Den andra fragan gillde tidskriteriet, dvs. kravet om att rittegingen
ska ske inom skilig tid. Hir uttalade domstolen att bedémningen ska
goras utifran milets komplexitet, parternas agerande och beslutets bety-
delse for sokanden. Euréns pekade hir pa att man inte hade 6verklagat

62 ECtHR 2010-01-19 (case 26654/08) Huoltoasema Matti Eurén and others v. Finland.
% Domen para 25.
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eller forsvarat processen och att det nekade tillstindet hade medfort att
de fick ligga ned verksamheten. Europadomstolen konstaterade bara kort
att man i ett stort antal liknande situationer hade bedémt att det skett
en krinkning av tidskriteriet och att finska staten inte hade angett nagra
giltiga skil for ett annat synsitt i det hir fallet.

Finland filldes alltsa for brott mot artikel 6 EKMR. I de 6vriga delarna,
dvs. de pastadda krinkningarna mot dganderitten och for diskriminering
ogillades kiromalet.** Avgérandet skapade en hel del diskussion om mil-
joprocessen i Finland. Frin domstolarnas sida ir irritationen pataglig och
det pastas ibland att man numera hellre avsldr en ansokan direke, istillet
for att aterforvisa. Jag har emellertid inte sett nigra undersokningar om
det, men om det ir en riktig uppgift 4r det en praxis som knappast gyn-
nar verksamhetsutovarna.

4.3  Tidsaspekten i Bunge-malet

Bunge-malet brjade som nimnts ovan med ansokan om provtikt 2005.
Ansokan om tillstdnd till huvudverksamheten inkom till miljsdomstolen
i maj 2006 och avslogs i december 2008. D4 ju miljédomstolen agerar
som tillstindsorgan har alltsa "rittegingen” enligt artikel 6 EKMR pagatt
sedan overklagandet gjordes i borjan av 2009. Riknat pa det viset gir
milet snart in pa sitt femte dr. Som nimndes i inledningen, uttalade HD
i sitt senaste beslut att provningen i MOD 2012 var begrinsad, da dom-
stolen ansdg sig bunden av rittskraften” i 2009 érs tillatlighetstorklaring.
Om HD nu finner att en sédan bundenhet strider mot de unionsrittsliga
bestimmelserna i malet stills man inf6r valet att avgéra tillstindsfrigan
sjilv eller att aterforvisa till MOD for en fullstindig provning.

Det senare alternativet framstar inte som sirskilt attraktive av flera
skil. Ett forsta sadant 4r trovirdigheten for rittssystemet, tidsaspekten
ir ett annat skil. En tredje provning i MOD ir knappast en [6sning som
kommer att vinna samtliga parters gillande. Dessutom tar en férnyad
och fullstindig tillstindsprévning med ett stort antal parter och myn-
digheter troligen mer 4n ett ar att genomfora. Direfter kommer domen
att overklagas till HD, som knappast kan meddela beslut i prévningstill-

64 Hir dr avgorandet ocksa intressant eftersom Europadomstolen bekriftar stillnings-
tagandet i ritestallet Fredin v. Sweden (ECtHR 1991-02-18; case 18928/91) om att nya
miljékrav pd gamla verksamheter ir tillitna inskrinkningar i dganderitten eftersom de
kan motiveras av tungt vigande allminintressen.
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standsfragan pd kortare tid 4n tre manader. I bista fall har da processen
pagatt i drygt sex dr, i virsta ndrmare sju ar. Om den processen slutar med
att Nordkalks ansokan ogillas, 4r det knappast férvanande om bolaget
i Matti Euréns efterfoljd stimmer svenska staten vid Europadomstolen
for brott mot tidskriteriet i artikel 6 EKMR. Det ér svért att sia om ut-
gingen i en sidan process. A ena sidan ir utredningen mer komplex i
Bunge-malet, jimfort med Euréns servicestation. A andra sidan var det
ocksd dir fraga om svira beddmningar av paverkan pa grundvatten som
bedémdes olika av instanserna. Till det kommer de forvintningar som
vicktes genom 2009 érs tillatlighetstorklaring och som Europadomstolen
kan komma att viga in i frigan. Jag tror dirfor att utgingen i ett sidant
mél inte dr alldeles given.

Alternativet 4r att HD meddelar provningstillstind i resten av ma-
let och domer av det i sak. Visserligen har man inte tillging till egna
tekniker, men det ir mojligt att férordna om en eller flera sakkunniga.
Dessutom kan tillstandsfrigan beddmas mot den rittspraxis som utveck-
lats av EU-domstolen i mél om Natura 2000. Hir har ju domstolen for-
mulerat hanteringsregler just med tanke pa den situation som vi nu har
i HD, dvs. att en nationell domstol ska bedoma ett tekniskt material
utan att ha sakkunniga i sitsen. Mot bakgrund av den omfattande ut-
redningen i malet frin olika myndigheter bor MOD:s stillningstagande
kunna utvirderas mot de hallpunkter om vetenskapligt tvivel som finns i
Waddenzee-milet och Alto Sil, dvs. att det ur ett vetenskapligt perspektiv
inte foreligger ndgot rimligt tvivel om att det inte forekommer nagon
skadlig inverkan pd omridet.®> Dirutéver maste HD ta stillning till i
vilken utstrickning man kan sitta villkor f6r en Natura 2000-paverkande
verksamhet pa framtiden.

4.4 Slutsatser om den svenska miljoprovningen

Fragan om miljoprovningen och tidsaspekten dr emellertid betydligt
storre in Bunge-malet. Som nimnts ovan, utsitts den svenska miljopro-
cessen rent allmint for pafrestningar bl.a. genom kraven pé 6kad tillging
till riteslig provning. En forutsittningslés diskussion om detta har dock
lyst med sin franvaro i Sverige, trots de senaste drens utredningar. Den
svenska debatten har istillet svingt fram och tillbaka, vilket inte minst

0 C-127/02 Waddenzee (2004-09-07), para 58-59, skrivningar som citeras i MOD
2011:50 och C-404/09 Also Sil (2011-11-24), para 100.
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mirks pd niringslivets instdllning. I ena stunden 4r det utmirke att vi
har fyra eller fem instanser som bedémer hela saken om och om igen
dnda upp till Hogsta domstolen, i den andra kan vi inte ha individuell
omprévning av IED-anlidggningar for att den svenska domstolsproces-
sen dr si lang och omfattande. Vi behover en mer strategisk diskussion
och en djupare analys av den svenska miljoprocessen i métet med EU-
ritten. Jag tinker inte férsoka mig pa en sidan hir, men vill inda gora
nagra anmirkningar. En inledande sidan ir att om Sverige har valt att
ligga miljoprovningen i allmin domstol och det uppstar friktioner med
EU-ritten kommer vi att behdva anpassa vart system, rimligen genom
forenklingar i miljoprocessen. Dessa forenklingar kan inte dstadkommas
genom att forsvira for den berdrda allminheten att verklaga beslut som
r6r deras intressen. Sidana forindringar maéste alltsd ske pa andra sitt,
varav jag kan se tvd huvudalternativ. Det ena ir att férindra hela syste-
met for domstolskontroll i riktning mot rittsprovning. Det andra ar att
behalla den reformatoriska processen i ett mindre antal instanser. Den
senare l6sningen ansluter bittre till den svenska traditionen inom forvalt-
ningsprocessen och ir att foredra av flera skil.

Den reformatoriska processen i domstol eller domstolsliknande organ
har nimligen stora fordelar. Det 4r ett enkelt, billigt och snabbt sitt att
fa dll en Gverprévning av administrativa beslut, samtidigt som systemet
garanterar en rittvis ritteging enligt artikel 6 i EKMR. I Sverige gors pa
miljdomridet dverprovningen av miljodomstolar som har teknisk exper-
tis. Alla slags miljomal bedéms i samma linje, oavsett om det 4r fraga
om tillstind, tillsyn, vite, exekution och handrickning, sanktionsavgifter
eller miljoskadestand. Enbart miljébrotten tas fortfarande i annan ord-
ning, vilket fir betecknas som en anomali. Jag menar att fordelarna ir
uppenbara vid en jimforelse med andra rittssystem. Det normala i andra
rittssystem inom EU ér en uppdelning av frigorna till flera olika dom-
stolar och andra instanser. Miljobeslut tas av en myndighet och 6ver-
provas av nista nivd inom administrationen, i separata organ eller hos
ansvarigt departement. Domstolarnas kontroll sker genom en begrinsad
laglighetsprévning som sker utanfér det normala beslutsfattandet. Slutre-
sultatet blir ofta bara att drendet skjuts tillbaka till beslutsinstansen, som
fattar ett nytt och likalydande beslut. Overklaganden ir sillan suspensiva
och om inhibition begirs kan det kosta en smirre formogenhet i form av
sikerhet och liknande. Rekvisiten f6r inhibition kan ocksé vara svara att
mota. Dirtill gors rittsprovningen ofta av instanser hogt upp i domstols-
hierarkin och kan dirfor vara extremt lingdragna, vilket gor att saken kan
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vara dverspelad nir den avgérs.®® Vanligast arbetar man med en mer eller
mindre civilprocessuell ordning dir den klagande miste bevisa sin sak.
Advokatobligatorium ir inte ovanligt, liksom att rittegingskostnaderna
kan vara hoga eller mycket hoga.

P4 ett rictsomrade som ir sd specialiserat som miljoritten menar jag
att den reformatoriska processen i sirskilda domstolar eller domstolslik-
nande organ med tekniska ledaméter 4r 6verligsen. Med en sa rik flora
av regelverk fran olika nivéer och krav pi tekniska och naturvetenskapliga
kunskaper ir det en illusion att tro att den vanliga domargeneralisten
kan behirska dessa mdl. Diremot finns ingen anledning att ha si manga
instanser som vi har i Sverige. Jag behéver knappast papeka att vér in-
stanskedja 4r betydligt lingre 4n i de flesta andra linder i Europa. Hir
kan vi aterigen jimfora med Finland. Dir 6verklagas alla myndigheters
beslut direke till férvaltningsdomstolarna — i miljomal till Forvaltnings-
domstolen i Vasa med hela landet som domkrets — och sedan vidare till
Hogsta forvaltningsdomstolen i Helsingfors (utan krav pa provningstill-
stand). Bada domstolsinstanserna har tekniska ledamoter.”” Bada vara
system dr reformatoriska, men dir Sverige alltsi kan ha fem instanser,
har finnarna tre. Dessutom skapas rittspraxis entydigt i finska HFD. I
Sverige sker det i praktiken i MOD, men vissa mal kan 6verklagas till
Hogsta domstolen. Samtidigt utgar det svenska regelverket frdn att "den
kvalificerade rittsbildningen” sker i den senare domstolen, en instillning
som inte stimmer med vare sig verkligheten eller HDs egen instillning.®®

De nirmare ingredienserna i en sidan reform fir ansta till en senare
diskussion. Vi kan hidmta inspiration frin savil Finland som det danska
systemet med en nationell Natur- og Miljoklagenzvnet (NMK). Idéer
som ventilerats de senaste dren ir att alla myndighetsbeslut Gverklagas
direke till domstol, vilket gor att linsstyrelsens roll som overprévnings-
organ for kommunala beslut avskaffas. Ett annat 4r att tillstindsprévning

% Det kinda ritesfallet C-44/95 Lappel Bank slutade ju med en lysande seger i EU-
domstolen for den klagande miljdorganisationen, samtidigt som den kontroversiella par-
keringsplatsen byggdes i fagelskyddsomradet. Ett annat kiint fall fran EU-domstolen med
liknande utging dr C-304/05 Santa Caterina Valfurva. Det finns en mingd andra sidana
exempel, se Effective Justice, avsnitt 2.5.

67 Se Kuusienimi & Vihervuori & Darpé i FT 2009, avsnitt 3.2 och 3.4.

% Prop. 2009/10:215, s. 180. I NJA 2011 s. 782 uttalar HD att ”(s)lutsatsen av det nu
sagda dr att Mark- och miljééverdomstolen har ett betydande ansvar for prejudikatbild-
ningen inom miljrittens omrade bade genom egna avgéranden och genom att méjlig-
gdra en prévning i HD”.
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pa regional niva ska ske i ett mindre antal koncessionsnimnder och att
slutlig 6verprovning sker i en specialdomstol som ir organisatoriskt sjélv-
standig. Det finns givetvis for- och nackdelar med alla dessa forslag och
det finns ocksa andra idéer som borde diskuteras.®” D4 jag dessutom tror
att det dr en samstimmig uppfattning att den svenska miljoprocessen ir
for langsam, borde frigan utredas.

5. Avslutande om de svenska domstolarnas roll
i implementeringen av EU-rétten

Bunge-malet r intressant ur méinga perspektiv, bl.a. darfor att det har
tydliggjort hur nationella rittsliga konstruktioner kan kollidera med
EU-ritten. Jag tycker dven att malet har illustrerat en underskattning av
unionsrittens genomslagskraft och dynamik pa miljdomradet. Majligen
kan man prata om en kulturkrock mellan EU:s institutioner och véra
myndigheter och domstolar. Kommissionen inledde som sagt under vé-
ren en kommunikation med regeringen. Frin svensk sida finns det tecken
pa irritation Gver att man anser att Bryssel ldgger sig i ett pagdende mal.
Det kan ocksd vara si att man frin regeringens sida underskattar kom-
missionens beslutsamhet i frigan. Det vi ser kan vara ett utflode av kom-
missionens nya strategi nir det giller dvertrddelser av unionsritten. Lis-
sabon har gett nya instrument it myndigheten som kan utnyttjas genom
forfaranden under artikel 260 EUF-fordraget, bl.a. begiran om viten och
inhibition.”® Att hotet om sidana ingripanden inte bara ir tomma ord
har inte minst mérkes i den svenska vargdebatten. Det finns ocksa andra
exempel pi att kommissionen har anvint sig av dessa méjligheter for att

faktiskt forhindra overtridelser, inte bara for att i efterhand sanktionera
dem.”!

 For en vidare diskussion om miljdprévningen i Sverige, se avsnitt 8.3 i Darpd: Rt till-
stand till miljon — Om tillstaindet som miljoritesligt instrument, rittskraften och métet
med nya miljokrav. Slutrapport 2010-11-15 inom forskningsprogrammet ENFORCE,
publicerad pa http://www.jandarpo.se/rapporter.asp.

70" Se t.ex. de nyligen avddmda mélen C-279/11 och C-374/11 (EUD 2012-12-19).

71" Se den i not 10 nimnda artikel av David Hadrousek i JEEPL 2012 5. 235 som ger en
ger en god bild av de nya tongingarna inom kommissionen.
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En annan avslutande reflektion giller domstolarna och EU-ritten. Det
unionsrittsliga systemet utgir fran att domstolarna har en viktig roll i
virnandet av EU-ritten, eller som stdr i standardverket pa omradet:”?

Most fundamentally, the national courts become enforcers of EU law in
their own right. When the ECJ has decided an issue, national courts apply
that ruling without further resort to the ECJ. The national courts are, in
this sense ‘enrolled’ as part of a network of courts adjudicating on EU law,
with the ECJ at the apex of that network. They become ‘delegates’ in the
enforcement of EU law, and part of a broader EU judicial hierarchy.

I ett sidant sammanhang fungerar det inte bra om de nationella domsto-
larna sitter i en position dir de inte kan 6verpréva den rittstillimpning
som sker i politiska instanser, oavsett om det 4r i kommunala nimnder
eller i regeringen. Jag menar att hela idén med att regeringen tar beslut
som 4r bindande i miljoprévningar har spelat ut sin roll. De politiska
instanserna bor ange principer, budgetramar och planeringsunderlag
for samhallsviktiga projekt. Rittstillimpningen boér emellertid skotas
av myndigheter och domstolar utan inblandning av f6retridarna for de
politiska intressena. Jag menar ocksd att det har blivit tydligt att kon-
struktionen med preliminirbeddmningar av stora projekt som omfattas
av EU-ritsliga tillstindskrav kan komma i konflikt med unionsritten.
Som framgitt, anser jag dirfor ate tillatlighetsforklaringar — oavsett om
de utfors enligt 17 kap. MB eller 22:26 MB — maste forses med en moj-
lighet att fraingd dem om annat f6ljer av unionsritten. Det bor ocksa
rent allmint vara méjligt for det tillstindsprovande organet att gora en
slutavvigning i tillstindsprocessen. Med en sddan "slutventil” frsvinner
en stor del av idén med tillatlighetstrklaringarna och fragan dr darfor om
inte mojligheten bor skrotas.

72 Craig, P & De Birca s. 476.
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Strictly Protected European Wolf Meets
Swedish Hunter with Licence to Kill**

1 Introduction
The Swedish wolf policy is highly controversial. On the one hand, the

Scandinavian wolf population does not have a favourable conservation
status. Between 1960 and 1990, the wolf population in Sweden was
close to extinction, although it has increased significantly since then, due
partly to three individual wolves that came from Russia/Finland in the
early 1980s and partly to decisions to legally protect wolves in Sweden in
1966 and Norway in 1972. More recently, two or three additional east-
ern wolves have immigrated successfully. In 2000, the total Scandinavian
wolf population was about 100 wolves and in late winter 2010 between
202 and 241 individuals." However, the conservation status depends on
both numbers and genetic diversity. A group of scientists — Large Carni-
vore Initiative for Europe (LCIE) — has concluded that the population is
built on an «extremely narrow genetic base and inbreeding coeflicients
are very high».? A Swedish state commission declared in April 2011 that

* Professor of Environmental Law, Faculty of Law, Uppsala University.

** Pro Natura: Festskrift til Hans Christian Bugge (eds. Backer 1. L., Fauchald O. K.,
Voigt C.), Universitetsforlaget Oslo (2012), 323-345.

' SOU 2011: 37 Rovdjurens bevarandestatus [The carnivores’ conservation status], p. 38.
2 Position statement from the LCIE in the 2010 and 2011 Swedish wolf hunts, version 2,
3 February 2011 (hereafter: LCIE position statement), p. 1. The LCIE members «bring
experience from the fields of ecological and human-dimensions research, wildlife man-
agement, hands-on conservation» (www.lcie.org).
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«the Scandinavian wolf population cannot become viable unless the de-

gree of inbreeding is decreased».?

On the other hand, there is strong pressure from Swedish hunting
interest groups to reduce the wolf population, not least because of at-
tacks on livestock and dogs and because of competition for certain game
species, such as moose. In some regions of Sweden, particularly in the
counties of Dalarna and Virmland and in the vast reindeer herding areas
in north and mid-west Sweden, aversion to the wolf as a species and,
perhaps even more, to the Swedish wolf policy administration, is very
strong among some inhabitants. The Swedish wolf policy administration
is located in the capital, Stockholm, where the only wolves are those that
are safely encaged at Skansen Zoo. The illegal killing of wolves is assumed
to be prevalent in some areas.* In October 2009, a new policy on wolf
management was adopted by the Swedish Parliament in order to manage
the conflict of interests. In brief, the policy is:’

* to limit the total Swedish wolf population to 210 individuals® and
allow 20 rejuvenations per year,

* to introduce not more than 20 individuals with eastern origin to
strengthen the genetic status of the wolf population, firstly through
natural immigration and secondly through introduction organised
by the Swedish Environmental Protection Agency (SEPA), starting in
2010 and to be completed in 2014,

* to regulate the size of the wolf population by allowing management
hunting complemented with protective hunting,” and

3 SOU 2011: 37, p. 45.

4 Tt is of course impossible to determine the exact extent of illegal hunting. According
to a scientific report published in 2010, of 51 dead wolves with radio transmitters found
during the period 1999-2010, 44 % were considered to have been killed by illegal hunt-
ing; Sand., H., et al. 2010. Den Skandinaviska Vargen en sammanstillning av kunskapsliget
1998-2010 frin det skandinaviska vargforskningsprojektet SKANDULV, Grimsd forsk-
ningsstation, SLU. Rapport till Direktoratet for Naturforvaltning, Trondheim, Norge,
p. 17.

5 Prop. 2008/09:210, En ny rovdjurspolitik [A new management policy for large carni-
vores], p. 31 ff.

¢ This limit has been revoked, at least temporary, see below.

7 Management hunting [forvaltningsjakt] is carried out by many licensed hunters in
order to regulate the size of the wolf population in most of the wolf territories in Sweden.
Permission to conduct protective hunting is determined on a case by case basis, e.g. to kill
a wolf that is known to cause serious damage in a local area.
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* in principle, to limit the range of the wolf population to areas outside
the yearround reindeer grazing land.?

The first management hunt was conducted in January 2010, based on a
decision in 2009 where SEPA decided to kill in total 27 wolves within
certain selected counties (in fact, 28 were killed).” The second manage-
ment hunt was carried out in January and February 2011.1° 19 wolves
were shot (the decision allowed for 20). The decision was executed de-
spite a request from the EU Commissioner (DG 11) to await the Com-
mission’s examination of the 2010 hunt.

Although the conflict of interests, which at times has been quite heated,
can be a delicate matter for the Swedish political establishment to handle,
the Swedish policy on wolf management cannot of course contravene the
EU Habitats Directive.!! The wolf is listed in Annex IV to the directive
as a species in need of strict protection, and the killing of wolves is thus
as a general rule prohibited.'* However, hunting is lawful if several spe-
cific conditions in Article 16.1 are satisfied. This means, firstly, that the
Swedish authorities must ensure that the conditions are 7 facr complied
with, e.g. when granting permission to carry out protective or manage-
ment hunting in individual cases. Secondly, Swedish /zw must, as stated
by the European Court of Justice (ECJ)'? in several cases, ensure «the full
application of the directive in a sufficiently clear and precise manner».'*
Consequently, even if hunting decisions in practice would comply with
the directive, valid Swedish hunting provisions must clearly and fully
reflect the prohibition in Article 12.1 and the exemptions in Article 16.1.

This paper discusses the relationship between the Habitats Directive,
in particular Article 16.1, and the Swedish hunting legislation. In spite

8 Single wolves should be permitted within these areas only if they do not settle there
and establish a preserve.

9 Beslut om licensjakt efter varg 2010 [Decision on management hunting with licence
2010] Naturvirdsverket [SEPA] 2009-12-17, Dnr 411-7484-09 Nv. www.naturvardsver-
ket.se/ upload/04_arbete_med_naturvard/varg/varg2009/N-licensjakt-varg-2010.pdf.

10 Beslut om licensjakt efter varg 2011 [Decision on management hunting with licence
2011]. Naturvardsverket, 2010-12-17, NV-03454-10, www.naturvardsverket.se/up-
load/04_arbete_ med_naturvard/varg/Varg2010/N-licensjakt-2011-varg.pdf.

1" Council directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats
and of wild fauna and flora (hereafter: Habitats Directive).

12 Habitats Directive, Article 12.1 (a).

13" After the Lisbon treaty 2007: Court of Justice of the European Union.

14 See e.g. C-339/87, Commission v. the Netherlands, REG 1990 s. 1-00851.
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of a statement on the Swedish government’s home page that «the Habi-
tats Directive is fully implemented in Swedish legislation»,' I will argue
that Swedish legislation permits the killing of wolves in certain situations
where the directive does not. I will also examine whether the decisions to
allow management hunting comply with the directive.

The policy and the decisions have been questioned for some time by
the EU Commission, resulting in a «Letter of formal notice» in January
2011,'° followed by a «Reasoned opinion» in June 2011, which is the
last stage before bringing the case to the ECJ."” Being under pressure
from the Commission, the Swedish government decided on August 16,
2011 to revoke (at least temporarily) the limit of 210 wolves in Sweden.
It also decided not to permit management hunting during the winter
2011/12. SEPA was demanded to investigate the preconditions for pro-
tective hunting in areas where wolves are frequent, including the need to
change existing hunting legislation.'®

This paper does not include information on the Swedish wolf case
after the governmental decision of August 16. It is not yet clear whether
the SEPA proposals will interfere with the requirements in the Habitats
Directive, or how the EU Commission will react to the changed govern-
mental policy. Whatever happens, the case has already raised several legal
questions of considerable importance for EU and the Member States.

2 Does Article 16.1(e) of the Habitats

Directive permit hunting?

2.1  Strict interpretation

The decisions by SEPA to permit the management hunting of wolves that
took place in 2010 and 2011 were based on Article 16.1(e) of the Habi-

5 www.regeringen.se/sb/d/12669/a/138794.

16 Formell underrittelse [Formal Notice] angiende omstindigheterna kring Sveriges
vargpolitik och implementering av denna genom licensjakter pi varg, overtridelsenum-
mer 2010/4200 (hereafter: Formal notice).

7 Motiverat yttrande [Reasoned Opinion] till f5ljd av landets underlitenhet att uppfylla
sina skyldigheter enligt artiklarna 12 och 16 i direktiv 92/43/EEG om bevarande av
livsmiljser same vilda djur och vixter. Overtridelse nummer 2010/4200 (hereafter: Rea-
soned opinion).

18 Regeringsbeslut [Governmental decision] 2011-08-16, M2011/2803/Nm.
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tats Directive. Before discussing whether the exemption permits hunting,
it is necessary to emphasize that Article 12.1 of the directive prohibits
the killing of strictly protected species and that, consequently, ECJ case
law indicates a restrictive interpretation of all exemptions from Article
16.1. In Commission v. UK 2005, the Court declares that «Article 16
of the Habitats Directive defines in a precise manner the circumstances
in which the Member States may derogate from Articles 12 ..., so that
Article 16 must be interpreted restrictively»."” In Commission v. Finland
2007, a case concerning protective wolf hunting, the EC]J describes Arti-
cle 16.1 as a provision «that provides for exceptional arrangements which
must be interpreted strictly».?

Article 9.1 of the Birds Directive is also interpreted strictly.! A com-
parison of the protection systems in the two directives, however, suggests
that Article 16.1 of the Habitats Directive should be interpreted even
more strictly than Article 9.1 of the Birds Directive. Article 9 of the Birds
Directive permits derogation from the general protection of a// bird spe-
cies in Article 5, regardless of whether they are in need of strict protection
or not. In contrast, Article 16.1 of the Habitats Directive applies to only
a limited number of animal species listed in Annex IV (a), all of which
are of community interest and in need of «strict protection». While the
protection interest is generally very strong in the Habitats Directive, it
varies from case to case in the application of Article 9 of the Birds Direc-
tive, leading to a wider power to derogate from the provisions as regards
some bird species.

2.2 Diverging language versions

Article 16.1(e) of the Habitats Directive empowers Members States

to allow, under strictly supervised conditions, on a selective basis and to
a limited extent, the taking or keeping of certain specimens of the species
listed in Annex IV in limited numbers specified by the competent national
authorities.

Y C-6/04, Commission v. UK, REG 2005 s. 1-09017, para 111.

20 C-342/05, Commission v. Finland, REG 2007 s. 1-04713, para 25.

21 See further Guide to Sustainable Hunting under the Birds Directive, European Com-
mission, 2008, p. 41 .
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The Swedish government has assumed that the term «takingy includes
killing animals by hunting and the Commission has not objected to this
understanding of the word. This is not surprising, as a guidance docu-
ment issued by the Commission assumes that hunting is a form of «tak-
ing»,** although the document does not specifically define «takingy.

The matter is not that simple. The terminology in Article 16.1(e) var-
ies in the different language versions of the Habitats Directive. Some of
those are explored here. Apart from in the English version of the direc-
tive, the word «taking» is correspondingly used in the French («la prise»),
German («die Entnahme») and Spanish («la toma») versions. However,
the Swedish language version of the directive uses the term «insamling»,?
like the Danish «indsamling» (collection). In the Italian language ver-
sion, the expression «la cattura» is used, which may be translated as «the
capture». While the term «taking» may, but not necessarily does, include
hunting with the purpose to kill the individual, this is not the meaning
of either «collection» or «capture». It is worth noting that the general
prohibition in Article 12.1(a) differentiates between «capture» and «kill-
ingy. The prohibition includes «all forms of deliberate capture or killing»
of the species in the wild.?* «Killing» is correctly reflected in the Swedish
language version of Article 12.1(a) of the directive («ddda»).

Several decisions of the ECJ deal with the issue of diverging language
versions. The position taken by the ECJ is that no language has general
priority: «community legislation is drafted in several languages and the
different language versions are equally authentic. An interpretation of a
provision of community law thus involves a comparison of the different
language versions».”> And, as the ECJ states in several cases «the need
for a uniform interpretation of those versions requires, in the case of
divergence between them, that the provision in question be interpreted
by reference to the purpose and general scheme of the rules of which it
forms part».?

22 Latvian Lynx management plan in Guidance document on strict protection of animal
species of Community interest under the Habitats Directive 92/43/EEC, Environment
Directorate- General of the European Commission, February 2007, p. 55 f. (hereafter
Commission guidance document).

2 This is also the term used in the corresponding section 23 c of the Swedish Hunting
Regulations, which applies to «licensed hunting of bear, wolf, wolverine and lynx».

24 Article 5 of the Birds Directive includes the same distinction.

2 (C-283/81, Cilfit, Rec. s. 3415, para 18.

26 C-72/95, Kraaijeweld, REG 1996 s. 1-05403, para 28. See also C-30/77, Regina v
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2.3 Is hunting a form of taking?

When comparing the different language versions, the first matter to con-
sider is whether the legal meaning of «takingy in, e.g., the English version
of Article 16.1(e) of the Habitats Directive includes hunting with the
purpose to kill the animal. Although current usage of the term «takingy
encompasses a wide range of activities and, in certain situations, includes
hunting, the pertinent question is if the term in this particular legal con-
text refers to behaviour other than hunting. This question is especially
relevant because while the prohibition in Article 12.1(a) applies to «cap-
ture or killing» (of fauna species), the power to derogate applies to «tak-
ing or keepingy (of fauna or flora species).

An important objective of the Habitats Directive is to implement the
1979 Convention on the Conservation of European Wildlife and Natu-
ral Habitats (Bern Convention), to which both Sweden and EU are par-
ties. It is relevant to examine whether the Bern Convention can be useful
in the interpretation of Article 16.1(e) of the Habitats Directive. The
Article is equivalent to Article 9.1, last indent, of the Bern Convention,
which provides for exemptions «to permit, under strictly supervised con-
ditions, on a selective basis and to a limited extent, the taking, keeping or
other judicious exploitation of certain wild animals and plants in small
numbers». It cannot be concluded from the language of Article 9.1 if
«takingy includes hunting. Nevertheless, the Bern Convention Standing
Committee has stated that the phrase «taking, keeping or other judicious
exploitation» in Article 9.1 includes «for instance, hunting».?” The Stand-
ing Committee appears to regard hunting as a form of «taking» and not
«exploitation», which instead «refers to any activity other than the taking
of the individuals of a species, such as the taking of eggs ...».*8

Another parallel provision to Article 16.1(e) of the Habitats Direc-
tive is Article 9.1(c) of the Birds Directive. This provision permits Mem-
ber States to derogate from the general prohibition in Article 5, which
requires Member States to establish a general system of protection for

Bouchereau, REG 1977 s. 1999, para 14 and C-449/93, Rockfon, REG 1995 s. 1-04291,
para 28.

¥ Draft Revised Resolution No. 2 (1993) on the scope of Articles 8 and 9 of the Bern
Convention, T-PSV (2011) 2, p. 4.

2 QOp. cit., p. 5.
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all birds, including prohibiting «deliberate killing or capture by any
method».?” Pursuant to Article 9.1(c), Member States may however

permit, under strictly supervised conditions and on a selective basis, the
capture, keeping or other judicious use of certain birds in small numbers.

The exemption in Article 9.1(c) does not refer to the term «killing, while
the general prohibition in Article 5 refers to both «killing» and «capture».
The question then is whether, by choosing the term «takingy in Article
16.1(e) of the Habitats Directive, the EU intended to expand the scope
of the provision to also include hunting with the purpose to kill. This
is possible but not obvious. The Birds Directive applies only to birds,
whereas Article 16.1 of the Habitats Directive applies to both fauna and
flora. «Capture» (Article 9.1(c) of the Birds Directive) is not an adequate
term to describe the collection of orchids or other plants, while the term
«takingy includes both collecting plants and capturing animals. «Taking»
could therefore be explained as a term chosen to cover certain activities
related to both fauna and flora, without necessarily including hunting.*

Finally, the term «takingy is also used in Article 14 of the Habitats Di-
rective. This provision applies to management measures for species which
are not strictly protected (the Swedish wolf population is thus not in-
cluded in Annex V). According to Article 14.2, fourth indent, such man-
agement measures may include «application, when specimens are taken,
of hunting and fishing rules which take account of the conservation of
such populations». It is clear that the term «takingy in Article 14 includes
hunting (and fishing).

To conclude, a purely linguistic analysis of the corresponding provi-
sions of the Bern Convention and the Birds Directive does not indicate
clearly that the word «taking» should be given a more narrow meaning
in the directives compared to current usage. In Article 14 of the Habi-
tats Directive, hunting is obviously a form of «taking». Although Article
16.1(e) applies to strictly protected species, this is not reason enough to

presume that «taking» should be given a different meaning here than in
Article 14.

29 This Article corresponds to the principle prohibition in Article 9 of the Habitats Di-
rective.

30 This is also observed in Christiernsson, A; Skyddet av biologisk méngfald vid jakt, En
studie om rittens forhillande till komplexa och dynamiska ekosystem tillimpat pai uttag av
viltarter, Luled tekniska universitet 2008: 53, p. 123 (hereafter: Christiernsson).
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In the different language versions of Article 16.1(e), «takingy, «la
prise», «die Entnahme» and «la toma» includes hunting, in contrast to
«insamlingy, «indsamling» and «la cattura». Consequently, the provision
must, according to ECJ case law, be interpreted «by reference to the pur-
pose and general scheme of the rules of which it forms paro.

2.4 Purpose and general scheme of the rules of which it
forms part

The parallel provision in Article 9.1(c) of the Birds Directive is a natural
starting point when looking for consistency in the «general scheme». In
its case law, the ECJ has so far not considered the killing of birds as a
form of «capture». However, in a preliminary ruling from 2003 — Ligue
pour la protection des oiseaux and Others — the ECJ held that hunting is
a form of «other judicial use».’" This expression is not used in Article
16.1(e) of the Habitats Directive, and a very strict interpretation of the
provision would lead to the conclusion that hunting thus was excluded.
However, an alternative argument is that the expression «other judicial
use» is substituted by the somewhat more specific term «taking», which
consequently would also include hunting.

A more useful approach is to compare Article 16.1(e) with the other
exemptions in the same Article. These all refer to specific purposes: «pro-
tecting wild fauna and flora» (Article 16.1(a)), to «prevent serious dam-
age on ... property» (Article 16.1(b)), «in the interests of public health
and public safety» etc. (Article 16.1(c)), and «research and education»
etc. (Article 16.1(d)). The exemption in Article 16.1(e) does not specify
any purpose. Thus, if hunting is a form of «takingy, it is lawful to permit
hunting of strictly protected species for any reason whatsoever. This re-
sult may seem harsh, especially from a restrictive interpretation perspec-
tive. However, collecting and capturing also involve taking individuals of
strictly protected species out from the wild. The local ecological impact
is the same; whether the intention is to kill the species individual or not
is, from this perspective, irrelevant. Still, if the individual wolf is moved
to another location in the wild, e.g. in order to improve genetic diversity
in this area, the overall ecological effects are significantly different from
hunting.

31 C-182/02, Ligue pour la protection des oiseaux and Others, 2003 s. 1-12105, para. 11.
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Furthermore, since Article 16.1(e) does not specify any particular pur-
pose, the function of the provision seems to be to include different kinds
of behaviour for which exemptions from the prohibition in Article 12 are
permissible, provided however that several additional conditions apply
(besides the general conditions in the Article). While the conditions must
obviously be interpreted strictly, the same does not necessarily apply to
the words that describe the different kinds of behaviour. This is probably
how the Commission understands Article 16.1(e). In its guidance docu-
ment, the Commission does not even touch upon the meaning of «taking
or keepingy, but is both careful and restrictive when defining the expres-
sions «limited numbers», «under strictly supervised conditions», «on a
selective basis» and «to a limited extent».’> And, as mentioned above,
the Commission assumes in its guidance document that exemption can
be granted for hunting under Article 16.1(e) in the example given of a
Latvian Lynx management plan.?

The Bern Convention Standing Committee’s interpretation of the par-
allel provision in Article 9.1 of the Bern Convention is also of interest.
This convention Article includes the same exemptions as Article 16.1(a)
to (e) of the Habitats Directive, for which certain purposes are specified.
However, in addition, in the last indent, Article 9.1 of the Convention
permits derogation for «taking, keeping or other judicious exploitation»,
without specifying any purpose, but with several additional conditions.
According to the Standing Committee, a Contracting Party may, in the
application of Article 9.1, last indent, decide upon a derogation «for any
reason which it seems to be valid (for instance, hunting, recreation, etc.)
and without any reason having to be given». Moreover, the Standing
Committee «is not required to check the merits of the purpose of the
exception, but to ensure that the other conditions are satisfied».>* Finally,
Article 14 and Annex V of the Habitats Directive, as explained above,
obviously include hunting (and fishing) as a form of taking. It is note-
worthy that the corresponding Swedish term «insamling» (like the Dan-
ish «indsamlingy) in this context also refers to the application of hunting

32 Guide to Sustainable Hunting under the Birds Directive, European Commission,
2008, p. 56 f.

3 Op. cit,, p. 57 f.

3% Draft Revised Resolution No. 2 (1993) on the scope of Articles 8 and 9 of the Bern
Convention, T-PSV (2011) 2, p. 4.
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(and fishing) rules. This indicates that a similar understanding should be
given to Article 16.1(e).

To conclude, it is reasonable in view of the additional conditions,
which are interpreted strictly, to read Article 16.1(e) of the Habitats Di-
rective (like Article 9.1, last indent, of the Bern Convention) as a rule
whose purpose is to expand the scope of the permitted types of behav-
iour, including hunting, while the additional conditions serve to safe-
guard the protective objectives of the directive. Furthermore, a compari-
son with Article 14 of the Habitats Directive indicates that the choice of
the term «insamlingy in the Swedish and Danish versions of the directive
is incorrect because Article 14 clearly refers to, e.g., hunting. Presumably,
the same mistake was made when formulating Article 16.1(e).

However, the fact that Article 16.1(e) should be interpreted to include
hunting as a form of taking does not lead to the conclusion that Swedish
management hunting conducted in 2010 and 2011 was lawful pursuant
to the exemption.

3 Swedish management hunting and the
Habitats Directive

The management hunts in 2010 and 2011 were carried out pursuant to
decisions to take out a maximum number of 27 and 20 wolves inhabiting
certain counties. The decisions applied to all persons with hunting rights
within these areas, provided he or she had registered for the hunt. They
permitted the killing of any individual wolf, regardless of sex, age etc. The
hunts were subject to certain conditions regarding methods to be used
and reporting etc.?

The Swedish government assumed that the management hunting de-
cisions did not violate the exemption in Article 16.1(e). It is noteworthy
that Annex V of the Habitats Directive lists species whose taking in the
wild and exploitation may be subject to «management measures», includ-
ing hunting. However, these provisions do not apply to the Swedish case
as wolves on Swedish territory are not listed in Annex V. The question,
therefore, is whether the preconditions in Article 16.1(e) allow for a spe-

% Regarding the management hunt 2011, see Naturvardsverket [SEPA], Beslut 2010-
12-17, NV- 03454-10.
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cial, additional form of management hunting of a species that is strictly
protected according to Annex IV of the directive.

In its Formal Notice and Reasoned Opinion, the EU Commission is
critical of the Swedish position on several grounds. The Swedish govern-
ment and the Commission assess the facts differently and therefore con-
clude differently on whether or not the conditions in Article 16.1(e) are
complied with. This dispute relates to the question of evidence and the
burden of proving that the conditions are satisfied. It is obvious from EC]
case law that uncertainty is not in favour of the Swedish government; the
EC] states in Commission v. Finland 2007 that Article 16.1 «provides for
exceptional arrangements which must be interpreted strictly and must
impose on the authority taking the decision the burden of proving that
the necessary conditions are present for each derogation».’® As a conse-
quence of the obligation to strictly implement Article 16, the Swedish
government must provide strong evidence of compliance with each con-
dition of the derogation.

I will now discuss the Swedish management hunting in relation to the
relevant conditions in Article 16.1.%7

3.1 «No satisfactory alternative»

The Swedish government has argued that the aim of the management
hunt was to increase long term acceptance among the rural population
living in wolf inhabited areas; generally for wolves as a species and, more
specifically, for a future introduction of new individuals in order to im-
prove the wolf genetic status. Social acceptance is not mentioned in Arti-
cle 16.1 of the Habitats Directive as a ground for derogating from strict
protection. However, according to the Commission guidance document,
Article 16.1 can be applied for that reason.*®

The Commission and the Swedish government discuss in the corre-
spondence whether social acceptance could be improved by measures
other than management hunting. The Swedish government has argued
that alternative measures have been taken, such as information projects,
subsidies for fencing to stop large carnivores attacking grazing animals,

3 (C-342/05, Commission v. Finland, REG 2007 s. 1-04713, para. 25.

% 1 will not analyse if the hunt was performed «under strictly supervised conditions».
There are different opinions on how the hunt in 2010 was performed and controlled.

38 Commission guidance document, p. 57.
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and the involvement of hunters and other interest groups in the decision
making process. The government further argues that these measures have
not helped to improve acceptance while the random management hunt
has.? The Commission suggests that some of these measures are new and
that the effects on social acceptance are not yet known. The Commission
disagrees with the standpoint that the random management hunt has im-
proved acceptance for the wolf.%’ The Swedish government has referred
to a scientific report as important proof of

improved acceptance after the hunt. The report is based on 58 inter-
views, most of them with individual hunters involved in the 2010 hunt.
A few civil servants and some interest groups (representing hunters, rural
population, farmers, large carnivore conservation and nature conserva-
tion) were also interviewed. The purpose of the study was to identify
opinions and experiences related to the preparation and performance of
the hunt in 2010 (preparation, organisation etc. of the hunt),*! but not
to investigate attitudes to the wolf as a species. Thus, it cannot be con-
cluded from the report that acceptance for the wolf or the wolf policy
has improved among the Swedish population in the rural areas of, e.g.
Virmland and Dalarna. Furthermore, the Commission refers in its Rea-
soned Opinion to a pending, not yet published report, including a survey
directed to 3000 persons. The Commission concludes from the report
that «the hunting has not changed the views on the wolf population size
in wolf inhabited counties or in Sweden overall».*?

I will not elaborate on the opposing views of the Commission and
the Swedish government on the issue of social acceptance here. Different
conclusions have been drawn from the material submitted in the case.
There are apparently remaining uncertainties. This does not favour the
Swedish government, which has the burden of proof.

3 Svar pa formell underrittelse frin kommissionen angiende omstindigheterna kring
Sveriges vargpolitik och implementering av denna genom licensjakt pd varg [Sweden’s
response to Formal Notice], drendenummer 2010/4200, p. 8 ff.

40" Reasoned Opinion, para 3.15.

41 Sjslander-Lindqvist A, Karlsson M, Cinque S; A#t jaga varg. En studie av 2010 drs
licensjakt i Sverige, Cefos rapport 2010: 2, Gothenburg University, p. 3.

42 Reasoned Opinion, para 3.17. The report was conducted by the SOM Institute at the
University of Gothenburg.
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3.2 «Not detrimental to the maintenance of the
populations of the species concerned at a favourable
conservation status in their natural range»

The current conservation status of the Swedish wolf population is un-
questionably unfavourable. However, exemptions can be accepted in this
situation if, as the EC] puts it in Commission v. Finland 2007

it is duly established that they are not such as to worsen the unfavourable
conservation status of those populations or to prevent their restoration at a
favourable conservation status [italics added].%

At the time of the hunts, the trend for the wolf population in Finland
was deemed to be positive. The number of breeding pairs had increased
from 11 to 16 in the period from 2001 to 2004 and there had been an
undisputed increase during these years of the total number of wolves in
Finland from between 110 and 130 specimens to between 185 and 200
specimens. The ECJ therefore concluded that Finland had not violated
the conservation status criteria.*

However, due to the lack of genetic diversity, the situation for the wolf
population in Sweden is significantly different from the situation in Fin-
land. While there is a continuous genetic inflow of wolves from Russia to
Finland, the Swedish wolf population is isolated in the southern parts of
the country and the possibilities are limited for eastern wolf individuals
to pass through the reindeer herding areas in Finland and Sweden.®> Ac-
cording to LCIE, the «[pJotential effects of inbreeding depressions have
already been documented in the population».® It is in this connection
relevant that the second main part of the Swedish wolf policy — to intro-
duce wolf individuals with eastern origin to strengthen the genetic status
of the wolf population — was not being carried out at the time when the
decision on the management hunt was made and is still not being carried
out (August 2011).4 While accepting the Swedish management hunt
in principle, LCIE states: «Our position is also strongly conditional on

. (C-342/05, Commission v. Finland, REG 2007 s. 1-04713, para 29.

# Op. cit., para 39.

4 Reasoned Opinion, para 21.

4 LCIE position statement, p. 1.

47 Two individuals with eastern origin already habiting in Sweden have been moved to
other parts of Sweden, where they however have not stayed; www.naturvardsverket.se/
sv/Start/Naturvard/ Jakt-rovdjur-och-vilt/Rovdjur/Flytt-av-genetiske-vardefulla-vargar/.
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the fact that plans for genetic reinforcement of the population are car-
ried out.»*® There was no such plan. Furthermore, there are doubts, e.g.
raised by the Commission, whether the moving of wolf individuals will
be successful in practice, taking into account, e.g. the risk of spreading
diseases, etc.?’

The Commission is in several respects critical of how the Swedish wolf
policy relates to the requirement of «favourable conservation status».”® It
considers that the management hunt constitutes a risk that both the total
number of wolves and the number of breeding pairs may be reduced.’!
It also believes that the size of the targeted population (210 wolves) is
«too small to prevent the further deterioration of its genetic composi-
tion».”? The Commission stresses that a limitation to 210 individuals
«adversely affects the population dynamics. A small population loses its
genetic variation through inbreeding faster than a large population».>®
The situation is worsened as relocations of genetically valuable wolves
are few and because only some of those individuals become part of the
breeding population. Thus, the

setting of a ceiling [210 wolves] has caused a condition which causes higher
rate of loss of genetic variation and hence further deterioration of the ge-
netic status which is considered as the main obstacle towards favourable
conservation status of the population.**

Although the Swedish government has decided, at least temporarily,” to
eliminate the ceiling of 210 wolves, the question of whether a member
state is allowed according to the Habitats Directive to set such ceilings is
of general interest. It is worth noting that there is no explicit provision
in the Directive on the setting of a ceiling, not even a temporary ceiling,
indicating the maximum population of a strictly protected species. Al-
though Member States have considerable freedom of discretion in how
they implement the objectives of EU directives, the relevant objective
here is to achieve a «favorable conservation status». A ceiling may be seen

48 LCIE position statement, p. 4.

Formal Notice, p. 8 f.

50 See further Reasoned Opinion, para 3.24-3.37.

1 Op. cit., para 3.24.

52 Op. cit., para 3.25.

53 Op. cit., para 3.31.

% Op. cit., para 3.32.

5 'The Swedish hunters have not accepted an elimination of the ceiling.

49
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as part of a social acceptance policy, but not as a tool in the development
of the present fragile Swedish wolf population towards a favorable con-
servation status.

The role of LCIE as a consulted group of scientists should be com-
mented upon. As regards the ecological assessment of whether the man-
agement hunt was detrimental to the maintenance of the populations of the
species concerned at a favourable conservation status in their natural range,
it must be noted that the LCIE has accepted the Swedish management
hunt in principle (with several conditions). LCIE takes the following po-
sition on the effect of the hunt on the wolf population:

Although the Swedish managers are seeking to temporarily halt the growth
of the population (and therefore its development towards favourable con-
servation status), we believe that this is unlikely to seriously jeopardise the
potential for the population to grow towards a future state that satisfies the
desire for long term viability and favourable conservation status once this
temporary freeze is lifted.>®

I am not competent to question the LCIE ecological assessment per se,
but I nevertheless have doubts concerning the legal relevance of the LCIE
position. Nothing in the LCIE five page-position statement indicates
that the LCIE has based its opinions on a strict interpretation of the ex-
emption in Article 16.1 of the Habitats Directive and the supplementing
ECJ case law. This is noteworthy because the specific legal conditions are
decisive to the question of whether the taking of strictly protected spe-
cies is permissible and, consequently, for the ecological assessment in the
case. Recognising the LCIE as a highly competent body, its assessment
could even be misleading. The important question is not if the hunting
is «unlikely to seriously jeopardise» (italics added) a future growth of the
wolf population (see citation above). In line with Commission v. Finland
2007, the pertinent question is rather whether SEPA — at the time when
the decisions on the 2010 and 2011 hunts were made — could show
that it was «duly established» that the derogations were not such as to
«worsen the unfavourable conservation status» of the population or to
«prevent their restoration to a favourable conservation status»’ — despite
the planned management hunt, anticipated legal protective hunting, an-
ticipated illegal hunting, other mortality and anticipated inbreeding. It

%6 LCIE position statement, p. 3.
57 (C-342/05, Commission v. Finland, REG 2007 s. 1-04713, para 29.
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is also relevant to ask if a strict application does not require a successful
(!) introduction of new individuals before management hunting is con-
ducted. In the Swedish case, not even a plan for such reinforcement of
the population had been prepared.*®

I turn now to the conflict of interest between wolves and reindeer graz-
ing. According to Article 16.1 of the Habitats Directive, hunting must
not be detrimental to the maintenance of the populations of the spe-
cies concerned at a favourable conservation status iz their natural range.
One element of the Swedish wolf policy is to limit the range of the wolf
populations to areas outside the very large, year-round reindeer grazing
territories.”® The exception for year-round reindeer herding areas is not
based on ecological scientific research indicating that this land is not part
of the wolf population’s natural range. Rather, the reasons for the excep-
tion are the increased costs of reindeer herding caused by the wolves and
other conflicts with Sami culture. The Swedish government refers to its
obligations to comply with certain international conventions and other
documents that protect the rights of indigenous people:*° the 1965 Inter-
national Convention on the Elimination of All Forms of Racial Discrim-
ination (CERD), and especially recommendation no. 23,°! Article 27 of
the 1966 International Covenant on Civil and Political Rights,62 Article
20 of the 2007 United Nations Declaration on the Rights of Indigenous

%8 In the Reasoned Opinion, para 3.43, the Commission deems the translocations of
wolves to be «unsatisfactory and incoherent because they are uncertain and have not ma-
terialised. Translocations could therefore not be invoked in the context of justifying the
license hunt of wolves in Sweden».

5 'The policy leads to further concentration of wolves in Virmland and Dalarna where
the conflict is already very heated.

0 See Svar pa formell underrittelse frain kommissionen angiende omstindigheterna
kring Sveriges vargpolitik och implementering av denna genom licensjakt pa varg [Swe-
den’s response to Formal Notice], drendenummer 2010/4200, p. 23 fI.

61 General Recommendation No. 23: Indigenous Peoples, 1997-08-18, item 5: «The
Committee especially calls upon States parties to recognize and protect the rights of in-
digenous peoples to own, develop, control and use their communal lands, territories and
resources ...».

2 «In those States in which ethnic, religious or linguistic minorities exist, persons be-
longing to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practise their own
religion, or to use their own language» (Article 27).
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People® and Articles 5 and 15 of the 1995 Council of Europe Frame-
work Convention for the Protection of National Minorities.*® Without
analysing the material in detail, all of the international treaties to which
the government refers, in very general terms protect or support the cul-
tural and other interests of the Sami population, in contrast to the precise
conditions in Article 16.1 of the Habitats Directive, dealing with the
specific issue of derogation from protection of strictly protected species
(which in turn is an interest protected in different international conven-
tions). It is hard to see how the Swedish argumentation would influence
the interpretation of Article 16.1.

Although the conflict between wolves and reindeer herding is probably
impossible to avoid in practice, the year-round grazing land is obviously
part of the «natural range» of the Scandinavian wolf population. Protec-
tive hunting must therefore comply with the conditions in the Habitats
Directive and, quite rightly, Swedish hunting legislation does not contain
any exemptions for the year-round reindeer herding areas. Obviously,
there is a contradiction between law and policy. While Swedish law pro-
vides that exemptions from general prohibitions shall be interpreted nar-
rowly, the Swedish wolf policy allows for hunting in general on wolves
that remain on reindeer grazing land. There is a clear risk that the express
policy message may influence the application of the law.%> A legal deci-
sion on protective hunting by the County Board in Dalarna may serve to
illustrate this attitude:

The County Board considers the large carnivores policy guidelines to be
clear and that also genetically important wolves should not remain on rein-
deer grazing land and, because of that, protective hunting may be con-

% «Indigenous peoples have the right to maintain and develop their political, economic
and social systems or institutions, to be secure in the enjoyment of their own means of
subsistence and development, and to engage freely in all their traditional and other eco-
nomic activities» (Article 20).

¢4 «The Parties undertake to promote the conditions necessary for persons belonging to
national minorities to maintain and develop their culture, and to preserve the essential
elements of their identity, namely their religion, language, traditions and cultural heri-
tage» (Article 5.1). «The Parties shall create the conditions necessary for the effective
participation of persons belonging to national minorities in cultural, social and economic
life and in public affairs, in particular those affecting them» (Article 15).

6 As the Commission puts it: «Wolves do not appear to be authorised in the year-round
grazing grounds»; Reasoned Opinion, para 3.38.
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ducted where preserves are established without analysing the origin of the

wolves.°°

To summarise, the Swedish government has not proved that the decisions
on the 2010 and 2011 hunts comply with the condition that the hunts
shall not «worsen» the conservation status of the wolf population,”” or
that the Swedish wolf policy promotes a favourable conservation status
for the wolves in their natural range.

3.3 «Selective basis»

Was the taking of wolves permitted on a selective basis? On recommen-
dation from a group of scientific experts on wolves, the decision regard-
ing the 2010 hunt exempted one territory, while the decision regarding
the 2011 hunt exempted two territories. These territories were known to
host immigrating individuals with first generation descendants. Other
wolf territories were deemed to differ very little with respect to genetic
value, so for those territories, which were located within five counties, no
further selection was made.®® Any wolf individual could be killed regard-
less of sex, age, size, behaviour etc. The decisions did not, for instance,
prevent the shooting of alpha wolves, or descendents from wolves with
eastern origin that may have moved to non-exempted territories. The de-
cisions did not distinguish between different wolf packs within the «free»
territories.®” Consequently, the hunts were random in the five regions.
In Commission v. Finland 2007, the EC]J accepted a system of hunting
licenses subject to a maximum regional limit of specimens which may be
killed. However, the Finnish wolf hunting policy was quite different to
the Swedish policy. Hunting was conducted according to Article 16.1(b)
of the Habitats Directive, in order to prevent «serious damage». The re-
gional limit was «only the framework within which the game manage-

% «Linsstyrelsen tolkar dock att rovdjurspolitikens rikdlinjer ir tydliga och att dven ge-
netiske viktiga vargar inte ska etablera sig inom renskotselomradet och dirfor kan skydds-
jake bli akeuellt i de fall ddr etablering sker utan att vargarnas ursprung har analyserats»;
Ansokan om skyddsjakt efter varg inom Idre nya sameby och Ruvhten sijte, Linsstyrel-
sens i Dalarnas lin beslut 2010-12-10, dnr 218-6974-10 och 218-7121-10, p. 6.

7 C-342/05, Commission v. Finland, REG 2007 s. -04713, para 29.

8 Naturvardsverket 2009-12-17 Dnr 411-7484-09 Nv, p. 14 and Naturvardsverket
2010-12-17, NV-03454-10, p. 17.

% Formal Notice, p. 10.
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ment districts may issue hunting permits where, in addition, the condi-
tions in Article 16(1) of the Habitats Directive are fulfilled».”° So, while
the Finnish hunts were eventually permitted on a case by case basis, the
Swedish decisions allowed for hunting generally in certain regions.

To conclude, the Swedish management hunting decisions cannot be
deemed to be «selective» in the regions where hunting was permitted,
as required by a strict application of the exemption in Article 16.1(e),”!
which also stipulates a limitation to cerzain specimens.

3.4  «Limited extent» and «certain specimens in limited
numbers»

The Swedish hunting regulations related to the exemptions in Article
16.1(e) in the Habitats Directive do not include the formulations «lim-
ited extent» and «certain specimens in limited numbers». With regard to
the importance of these criteria in the Directive, the Swedish transposi-
tion must be regarded as insufficient. The following analyse whether the
two decisions on management hunting comply with the two criteria in
Article 16.1(e) of the Directive.

The decision regarding the 2010 hunt permitted the killing of 27
wolves. According to statistics published by the Swedish government, the
2010 hunting bag represented between 12.9 % and 14.2 % of the total
wolf population at the time of the decision (between 90 and 209 wolf
individuals).”> The government has indicated that the management hunt
was the most common cause of wolf mortality during the first half of
2010.7% The 2011 hunting bag of 20 individuals constituted between
9.6 % and 10.5 % of the total population.”

This issue must also be viewed from the perspective of total wolf mor-
tality.”> The Swedish government reported 62 dead wolves in 2010, be-
tween 29.7 % and 32.6 % of the total wolf population. In Commission

70 C-342/05, Commission v. Finland, REG 2007 s. 1-04713, para 45.

71 This is also the position taken by the Commission in Reasoned Opinion, para 3.55—
3.58.

72 The percentage is higher if counting also the 28th wolf being illegally killed during
the 2010 hunt.

73 Reasoned Opinion, para 3.62.

74 Op. cit.

7> See also Christiernsson, p. 122.
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v. Finland 2005, the EC] applied the corresponding provision in Article
9.1(c) of the Birds Directive. This includes the phrase «small numbers»,
which

should be understood to mean any sample of less than 1 % of the total an-
nual mortality rate of the population in question (average value) for those
species which are not to be hunted and a sample in order of 1 % for those
species which may be hunted.”®

The figures speak for themselves. The killing of some 14 % (2010) and
10 % (2011) of the total wolf population cannot be seen as taking to a
«limited extent ... certain specimens ... in limited numbers», irrespective
of the actual development of the wolf population after the decisions. Also
in relation to the total mortality perspective and in view of ECJ case law,
the taking of 27 individuals in 2010 (far exceeding 1 % of total mortal-
ity) does not comply with the legal criteria in Article 16.1(e).

3.5 Conclusions

To summarise, the assessment above indicates that the Swedish decisions
to allow management hunting in 2010 and 2011 do not comply with the
conditions in Article 16.1(e) of the Habitats Directive. This conclusion
is not based on an ecological assessment per se, but on a strict inter-
pretation of the legal conditions in Article 16.1(e) and on the position
adopted by the ECJ that the Article «<impose[s] on the authority taking
the decision the burden of proving that the necessary conditions are pres-
ent for each derogation».”” If the Commission decides to bring the case
to the ECJ and, contrary to my expectations, the Court should find that
the Swedish extensive and non-selective hunts comply fully with Article
16.1(e), the consequence will be that this provision in fact provides for a
management hunting of strictly protected species that is not particularly
different from the management hunting of not strictly protected species
listed in Annex V of the directive.

76 C-344/03, Commission v. Finland 2005, REG 2005 s. 1-11033, para 53. The Swedish
government has argued that the case does not apply to the Swedish wolf hunt because
large mammals generally have a low adult mortality rate while small animals and birds
have a higher rate. The Commission claims there is no great difference in this sense as
regards large mammals and large birds; see Reasoned Opinion, para 3.61 and 3.63.

77 C-342/05, Commission v. Finland, REG 2007 s. 1-04713, para 25.
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4 Protective hunting in emergency situations

Protective hunting in accordance with the derogations in Article 16.1
of the Habitats Directive is permitted after a decision by an authority.
Certain provisions in the Swedish Hunting Regulations relate to Article
16.1, requiring a permit in each case. However, protective hunting in
Sweden is also in some situations permitted without prior consent of an
authority. One such situation, which for many years has been the subject
of separate and specific regulation in the Swedish hunting legislation, is
the controversial situation where a carnivore attacks or is about to attack
a tame animal.

In the case reported in NJA 2004 5. 786, a hunter was convicted of «se-
rious illegal huntingy [«grovt jaktbrott»] after having killed a wolf which
was approaching the hunter’s cows and calves.”® The Hunting Regula-
tions permitted the killing of wolves if the hunting was performed in
«immediate connection» with a previous attack. In this case, the wolf had
killed a neighbour’s sheep” five hundred meters away from where the
wolf was shot. The time period between the attack and the shot was ten
minutes. The Supreme Court held that the wolf was not killed in «<imme-
diate connection» with the previous attack.®

The case was much debated and led to a relaxation of the regulatory
provision.?! Today, section 28 of the Hunting Regulations entitles the
owner or person in charge of a tame animal®? to kill a bear, wolf, wolver-
ine or lynx
* if the carnivore «attacks and hurts a tame animal or if it is obvious that

such an attack is immediately imminent,

* if «there is reasonable ground to fear an attack on the tame animal and
the killing is carried out in direct connection with a situation where
the carnivore has attacked and hurt a tame animal», or

78 The maximum punishment for «serious illegal hunting» [«grovt jaktbrote»] is four
years of imprisonment compared to one year of imprisonment for «illegal hunting»
[«jaktbrott»], sections 43 and 44 of the Swedish Hunting Act (1987: 259).

79 Over a period of a few days, the wolf had killed several sheep on the island.

80 The hunter was acquitted in the two lower court instances.

81 Separate legislation (substituting section 28 of the Hunting Regulations) was adopted
for this specific situation; Regulations (2007: 127) with special provisions on protective
measures in connection with attacks from carnivores. In 2009, the situation was again
regulated in section 28 of the Hunting Regulations (amendment 2009: 310).

82" Also other persons are under certain conditions entitled to kill the carnivore; see Hunt-
ing Regulations, section 28.
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* if the carnivore is found «within fenced area aimed at taking care
of the tame animal and there is reasonable ground to fear an attack
there».

The killing is lawful only if it is «<impossible to scare the carnivore away
or in another appropriate way interrupt or avert the attack». Despite this
and the other conditions, section 28 of the Hunting Regulations permits
a considerable degree of protective hunting. It applies to the protection of
all tame animals, including not only sheep and cows but also e.g. dogs in
connection with hunting in regions where the risk of conflict with, e.g.,
wolves or bears is considerable. Hunting may also be conducted in areas
where other persons have hunting rights.®

In relation to the Habitats Directive, section 28 of the Hunting Regu-
lations constitutes a national derogation from the prohibition in Article
12 against killing strictly protected species.® The corresponding dero-
gation in the directive is Article 16.1(b): «to prevent serious damage, in
particular to ... livestock ... and other types of property» (e.g. dogs). The
directive does not include any additional exemptions related to immedi-
ate attacks. Killing a wolf in connection with an immediate attack on a
human being should be considered an exemption (emergency) pursuant
to general legal principles, but section 28 of the Hunting Regulations
aims at protecting property. The ECJ accentuates in Commission v. UK:

Articles 12, 13 and 16 of the Habitats Directive form a coherent body of
provisions intended to protect the populations of the species concerned, so
that any derogation incompatible with the directive would infringe both the
prohibitions set out in Articles 12 and 13 and the rule that derogations may
be granted in accordance with Article 16.%

In other words, section 28 of the Hunting Regulations must clearly and
fully comply with all conditions in Article 16.1.

8 Hunting Regulations, section 28 b.

8 In this case, wolves, bears and lynx; the wolverine is not listed in Annex IV of the
directive.

85 C-6/04, Commission v. UK, REG 2005 s. 1-09017, para 111.
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Nevertheless, the Swedish provision deviates in several respects from
the derogation.®® Article 16.1(b) of the Habitats Directive applies only
to «serious» damage to property. The «im is not to prevent the threat of
minor damage».®” Although the term «serious» is not precise, section 28
of the Hunting Regulations makes no distinction at all between different
degrees of damage, and thus is not a sufficient transposition of the di-
rective. Furthermore, the derogations in Article 16.1 apply only if there
is «no satisfactory alternativer. Section 28 of the Hunting Regulations
permits protective hunting if it is <impossible to scare the carnivore away
or in another appropriate way interrupt or avert the attack». This covers
alternative solutions available in connection with the immediate attack
but not preventive actions, e.g. using electric fences to protect sheep or
avoiding hunting with dogs in certain areas. It is thus possible that the
Swedish provisions partly set aside the derogation in Article 16.1; instead
of taking long term, and perhaps costly preventive measures, owners or
persons in charge of tame animals could elect to make use of the «right»
to kill the carnivore in connection with possible attacks.

Finally, the derogations in Article 16.1 of the Habitats Directive do
not apply if the hunting is «detrimental to the maintenance of the pop-
ulations of the species concerned at a favourable conservation status in
their natural range». The Swedish Hunting Regulations require the Swed-
ish Protection Agency to «continuously consider» if the protective killing
according to section 28 has this effect on e.g. the wolf population. If so,
the Agency shall «at once report to the government».®® The idea is prob-
ably that the government shall revise the Hunting Regulations if neces-
sary. This legal solution may seem practical but it is inadequate as a form
of legal transposition ensuring «the full application of the directive in a
sufficiently clear and precise manner».® Article 16.1 relates directly to
the hunting conduct and Swedish law, as it stands today, even permits the
shooting of the last individual of a wolf population on Swedish territory.

86 In NJA 2004 s. 786, the Supreme Court wrote that «it could in itself be questioned
whether the Swedish provision complies with the Habitats Directive», i.e. Article 16.1(b).
However, the court did not examine the issue as it was not directly relevant to the case.
87 Case 247/85, Commission v. Belgium, REG 1987 s. 3029, para 56.

8 Hunting regulations, section 28 c.

8 See e.g. C-339/87, Commission v. the Netherlands, REG 1990 s. 1-00851.
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5  Final comment

The findings in this paper indicate that Swedish wolf policy is in several
respects inconsistent with the prohibition in Article 12 and the deroga-
tions that are permitted by Article 16.1 of the Habitats Directive. Even
if the term «takingy in Article 16.1(e) should be interpreted so as to in-
clude hunting with the purpose to kill the animal, the Swedish decisions
regarding the management hunts in 2010 and 2011 do not comply with
a strict application of the derogations in the Article. Section 23 c of the
Swedish Hunting Regulations is not a correct a transposition of Arti-
cle 16.1(e) of the Habitats Directive as it lacks certain crucial criteria.
Furthermore, section 28 of the Swedish Hunting Regulations, which
provides for special protective hunting in connection with immediate
attacks on tame animals, is also incorrectly transposed into Swedish law
from Article 16.1 of the directive. It gives the owner or person in charge
of a tame animal the right to kill strictly protected carnivore in situations
where the directive does not.

This paper has examined shortcomings in the Swedish hunting law
and its application in Sweden.”® The aim was not to discuss the most ap-
propriate legal solution. It is important to further examine a more precise
formulation of the Habitats Directive. At present, there is a rather wide
gap between the right to perform management hunting on species listed
in Annex V of the directive and the derogation for hunting strictly pro-
tected species in Article 16.1(e). The legal listing is crucial, but complex
reality may call for other, more flexible solutions based on adaptive wild-
life planning. It is also relevant to consider whether protective hunting
in connection with immediate attacks should be regulated as a separate,
specific situation in the directive. New legal solutions may however not
compromise the overall aim to achieve a favourable conservation status
for strictly protected species.

90 Several but not all of the deficiencies are observed in the Commission’s Formal Notice
and Reasoned Opinion.

169






Jan Darpo & Helene Lindahl

Vindkraft, faglar och brister i h6jden*

Om artskyddet vid prévningen av vindkraftverk

Denna analys dr skriven av JP Infonets experter Jan Darpd, professor i mil-
jordte vid Uppsala universitet, och Helene Lindahl som 4r naturvardskon-
sult med lang erfarenhet av arbete med naturvardsdirektiven. Analysen
dr uppdelad i tva delar och i denna férsta del finns kapitel 1-4. Analysen
kommer att finnas inlagd i dess helhet i JP Miljénet den 8 oktober 2015.

Fragan om hur ordet "avsiktligt” bor tolkas i artskyddssammanhang
blev omdiskuterad efter tva domar frin Mark- och miljééverdomstolen
(MOD) som meddelades i slutet av 2014. Diskussionen gillde om vind-
kraften dr en verksamhet som kan undantas frin delar av artskyddet, ef-
tersom verksamheten syftar till att producera elektricitet, inte att doda
eller stora faglar. Direfter har MOD fortydligat ritesliget genom ett
avgorande om en skidanliggning i Hirjedalen. I denna artikel — som
dr uppdelad i tva delar — analyserar vi de tre domarna utifrin det in-
ternationella regelverket och EU-domstolens rittspraxis kring artskydd.
Var slutsats 4r att vindkraft — liksom alla andra slags verksamheter — kan
innebira ett avsiktligt dddande eller stérande av figlar under vissa forut-
sittningar. Vi menar ocksa att de tre avgérandena frin MOD ligger i linje
med tidigare praxis, det vill siga att artskyddet utgér en precisering av
de allminna hiansynsreglerna i 2 kap. miljobalken (1998:808). Samtidigt
innehéller domarna skrivningar som gor att det har blivit otydligare hur
man inom ramen for tillstdndsprévningar ska hantera forsiktighetsmare
som i sig kriver dispens fran artskyddsférordningen (2007:845) vilket vi
bedémer vara problematiskt EU-rdttsligt.

* Nittidningen JPMiljonet 2015-10-15.
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DEL 1

1. Inledning

I inledningen till EU:s figeldirekeiv (2009/147/EG') anges att minga
arter minskar snabbt och att detta utgor ett allvarligt hot mot den biolo-
giska mangfalden inom Unionen. Flyttfiglarna 4r medlemsstaternas ge-
mensamma arv och att erbjuda dem ett effektivt skydd 4r en miljofraga
som alla har ett ansvar for. Atgirder maste vidtas mot sidana aktiviteter
som kan péverka fagelarterna, sirskilt forstorelse och férorening av deras
livsmiljo samt dédande, fingst och handel. Skyddsatgirderna bor anpas-
sas till de sirskilda férhillanden som giller for de olika arterna. Alla na-
turligt forekommande figelarter inom EU ir dirfor skyddade genom att
atgirder som fangst, dddande och stérning av figlarna 4r férbjudna (ar-
tikel 5). I bilaga 1 till direktivet anges vilka arter som ir sirskilt skydds-
virda och for vilka medlemsstaterna har ett ansvar for att vidta atgirder
for att bevara livsmiljer for fortplantning och overlevnad (artikel 4.1).
Dirutdver har medlemsstaterna ansvar for att skydda de flytefaglar som
regelbundet férekommer pé deras territorier med avseende pé deras hick-
nings-, ruggnings- och évervintringsomraden samt rastplatser lings deras
fardvig. Sirskild vike ska liggas vid skyddet av vitmarker, i synnerhet vat-
marker av internationell betydelse (artikel 4.2). For de arter som anges i
artiklarna 4.1 och 4.2 ska sirskilda skyddsomraden utses, men medlems-
staterna ska dven utanfor dessa omréiden striva efter att undvika forore-
ning och férsimring av arternas livsmiljoer. Cirka 60 av bilaga 1-arterna
hickar regelbundet i Sverige. Av dessa kan nimnas storlom, smalom,
fiskgjuse, havsorn, kungsorn, orre, tjdder, kornknarr, ljungpipare, spill-
kraka och nattskirra. I artikel 2 fageldirektivet anges att bestimmelserna
syftar till att med beaktande av ekonomiska krav och rekreationsbehov
behilla eller terskapa figlars populationer till en nivd som svarar mot
ekologiska, vetenskapliga och kulturella behov. Regelverket i fageldirek-
tivet genomfér i EU den sé kallade Bernkonventionen,? dir de ”stringt
skyddade” arterna omfattas av artikel 6 och listas i bilaga II.

! Europaparlamentets och ridets direktiv 2009/147/EG av den 30 november 2009 om
bevarande av vilda faglar.
% Konventionen om skyddet av europeiska djur och vixter samt deras naturliga livsmil-

joer (SO 1983:30).
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I svensk ritt har dessa bestimmelser implementerats tillsammans
med artikel 12 i art- och habitatdirektivet (92/43/EEG?) genom 4 § art-
skyddsforordningen (2007:845), AF. Undantag frin artskyddet far ske
under de forutsittningar som anges i 14 § AE motsvarande artikel 9 i
Bernkonventionen, artikel 9 i figeldirektivet och artikel 16 i art- och
habitatdirektivet. De fridlysningsbestimmelser som frimst aktualiseras
vid provningen av vindkraftverk dr 4 § 1 st. 1, 2 och 4 punkterna AE
med féljande lydelse:

I friga om vilda figlar och i friga om sddana vilt levande djurarter som i bi-
laga 1 till denna frordning har markerats med N eller n dr det forbjudet act

1. avsiktligt finga eller doda djur,

2. avsiktligt stora djur, sirskilt under djurens parnings-, uppfodnings-,
overvintrings- och flyttningsperioder,

4. skada eller forstora djurens fortplantningsomraden eller viloplatser.
Forbudet giller alla levnadsstadier hos djuren.

Dispens fran fridlysningsreglerna kan sokas hos linsstyrelsen enligt 14 §
AE Fér att dispens ska kunna ges ska det inte finnas annan limplig 16s-
ning for dtgirden och den ska inte férsvara uppritthallandet av "gynnsam
bevarandestatus hos artens bestind i dess naturliga utbredningsomrade”.
Dessutom ska dispensen kunna motiveras med nagot av de fem skil som
dr angivna i punkterna 3.2)-3.f). Nir det giller vindkraft ar det frimst
3.c)-punkten som emellandt dberopas, nimligen att etableringen pa en
viss plats skulle vara ett tvingande skil som har ett allt verskuggande
allmanintresse.

2. Mark- och miljséverdomstolens senaste avgéranden
om artskyddsreglerna

2.1 Vindkraftverken i Bottorp i Kalmar

MOD 2014:47 gillde en ansdkan om tillstind enligt 9 kap. miljobalken
(1998:808), MB, till fyra vindkraftverk pa jordbruksmark i Bottorp, Kal-
mar kommun. Havsorn, réd glada och fjillvrik nyttjade omradet under
var- och hostflyttningarna. Ett havsérnspar hade bon som lig 2,5 till
3 km frin de tinkta verken.

3 Radets direktiv 92/43/EEG av den 21 maj 1992 om bevarande av livsmiljder samt vilda
djur och vixter.
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Miljéprovningsdelegationen (MPD) i Kalmar avslog ansdkan med
hinvisning till att det fanns en forhojd risk for kollisioner med den ni-
raliggande havsornpopulationen och att det dirfor behovdes dispens en-
ligt AF f6r verksamheten. Mark- och miljddomstolen i Vixjo faststillde
med hinvisning till att medvetenheten om den forhéjda kollisionsrisken
innebar att det var friga om ett "avsiktligt” dédande enligt 4 § 1 st. 1 p.
AE T den delen refererade domstolen till Naturvardsverkets handbok for
artskyddsforordningen. Mark- och miljodomstolen menade dirfor att
uppforandet av vindkraftverk med kinnedom om att de med viss san-
nolikhet kommer att doda figlar i princip innebir ett avsiktligt dodande,
dock under férutsittning att det foreligger en forhjd risk for kollision
med fagel i omridet jimfort med landet i 6vrigt. Denna risk paverkas
av savil individtithet och eventuell hickning som antalet vindkraftverk
i omradet. Konsekvenserna pa populationsniva borde enligt domstolen
dock inte ha direkt betydelse for bedémningen av avsiktlighet, utan en-
bart den forhojda kollisionsrisken i sig. Dessutom ansig domstolen att
en risk for risk for kollision vart femte dr med individer av en langlivad
och sent kénsmogen art som havsérn kunde paverka omréidets ekologiska
funktion som fortplantningslokal, dven om verken skulle placeras pa be-
hérigt avstand frin befintliga bon. Ett tillstind skulle dirfor ocksé strida
emot4 § 1st. 4 p. AE.

Vindkraftforetaget 6verklagade till MOD och argumenterade frimst
om risken for skada. Bland annat menade man att verken lag pa betryg-
gande avstand frdn havsdrnsbona och att miljodomstolen hade definierat
fortplantningsomradet for vidstrickt. Aven linsstyrelsen ansig att dom-
stolen hade varit for string i beddmningen av vindkraftverkens paver-
kan pd havsoérnspopulationen och att ingen avvigning skett mot andra
intressen. MOD bérjade med att resonera kring begreppet "avsiktligt”
i4§ AF i ljuset av de tvi naturvirdsdirektiven. Man pekar pd att EU-
domstolen uttalat sig i frigan i tvd domar, dels C-103/00 Caretta caretta,
dels C-221/04 Den spanska uttern. Av den forra framgar att det r ett
avsiktligt beteende att kéra moped pé en strand om man har blivit med-
veten om — till exempel genom skyltning — att det kan stéra en skyddad
art. Av Den spanska uttern framgar att avsikesbegreppet dven innefattar
att sitta ut fillor i vetskap om att dessa riskerar att finga eller déda en

skyddad art. MOD hinvisade iven till EU-kommissionens vigledning
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i artskyddsfragor fran 2007.% Dir skriver kommissionen att “avsiktliga”
girningar 4ven begds av en person som inte avser att finga eller doda ett
exemplar av en skyddad art, men som ir tillrickligt informerad och med-
veten om att det blir den sannolika f6ljden av handlingen och trots detta
genomfor denna. Begreppet omfattar alltsd en situation ddr exemplar av
den skyddsvirda arten fingas eller dodas — till exempel som en odnskad
men accepterad sidoeffekt — med uppenbar likgiltighet f6r kiinda forbud.
Direfter gor MOD foljande uttalande:

Risken for fagelkollisioner i det aktuella omridet kan med ledning av dll-
gingligt material beddmas vara relativt begrinsad. Det star helt klart att
bolagets avsikt med vindkraftetableringen inte ir att doda eller stora fagel-
livet. Inte heller finns det nigon som helst grund for att tro att bolaget med
uppenbar likgiltighet for artskyddsférordningens forbud avser att uppfora
vindkraftverken. En etablering av vindkraftverken kan dirfor inte anses i sig
std i strid med bestimmelserna i 4 § artskyddsforordningen.

Det var dirfor enligge MOD felaktigt av mark- och miljsdomstolen att
avsla ans6kan om tillstand redan pa den grunden att etableringen krivde
dispens enligt AF. Direfter 6vergir MOD till en bedomning av "verk-
samhetens tillitlighet” enligt 2 kap. MB. Hir skriver man dels att det 4r
verksamhetsut6varen som ska visa att de allminna hinsynsreglerna kan
foljas, dels att domstolen i sin egen praxis har poingterat att artskyddet
bor ses som en precisering av dessa regler. I den delen hinvisar MOD till
avgorandena om Gullberget och MOD 2013:13, varpi man uttalar (var
kursivering):

En del i provningen blir d4 att med tillimpning av relevanta fridlysnings-
bestimmelser i artskyddsférordningen bedéma hur de skyddade arterna
paverkas av den planerade verksamheten. Prévningen kan leda fram dill att
verksamheten inte kommer i konflikt med fridlysningsbestimmelserna och
att det dirfor inte blir aktuellt med dispensprovning, men sjilvfallet kan
utgingen ocksi bli att verksambeten trots planerade forsiktighetsmitt bedoms
strida mot fridlysningsbestimmelserna. Om forutsittningar for dispens da inte
finns dr verksambeten olimpligt lokaliserad och inte tillitlig.

Nir det sedan gillde bedémningen av vindkraftverkens paverkan pa fa-
gellivet vid Bottorp anslot MOD till den bedémning som linsstyrelsen

4 Guidance document on the strict protection of animal species of Community interest
under the Habitats directive 91/43/EEC, February 2007.
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gjort, det vill sdga att anliggningen kan uppforas utan att skada fagellivet
patagligt. Nédgot hinder fran artskyddssynpunkt fanns dérfér inte for att
meddela tillstind och malet dterforvisades till MPD for en fullstindig
provning av lokaliseringen.

2.2 Vindkraftverk i Boge pi Gotland

MOD 2014:48 handlade om uppférandet av sju stycken, 185 meter héga
vindkraftverk pa Gotland. Foretaget Boge Vindbruk AB hade ansokt hos
MPD/Stockholm om tillstind enligt 9 kap. MB for verksamheten. Sam-
tidigt som bolaget ansokte om tillstind for verksamheten, ansékte man
om dispens enligt 14 § AF hos Linsstyrelsen pd Gotland. Myndigheten
avslog dispensansokan i januari 2013 med hinvisning till att figelinven-
teringen var otillricklig och att samtliga vindkraftverk skulle placeras
inom skyddszonen p4 2 km frin hickningsplatser for havsérn.> Verksam-
heten ansigs dirfér kunna medféra bide ett avsiktligt ddande och av-
siktligt storande av faglarna enligt 4 § 1 st. 1 och 2 pp. AF och nagra skil
for dispens fanns inte. Bolaget aterkom direkt med en ny ansékan, nu
med ett larmsystem — DTBird — som forsiktighetsatgird. Systemet bestar
av kameror och hégtalare som 4r monterade pa vindkraftverken for att
uppticka och skrimma bort inkommande faglar. Systemet angavs vara
provat med framgang vid vindparken i Smela i Norge. Bolaget menade
ocksd att det inte var nodvindigt att placera samtliga vindkraftverk utan-
for en skyddszon pa 2 km, da figlarna om de stors kan vilja andra bon att
hicka i. I mars avslog ldnsstyrelsen dven denna ansokan, i stort sett med
samma motivering.® Man tillade dock att den planerade skyddsatgirden
med att skrimma bort 6rnarna fran vindkraftverken i reviret skulle inne-
bira en storning for figlarnas méjligheter att genomféra hickning dir.
Boge Vindbruk 6verklagade till Mark- och miljsdomstolen i Nacka som
borjade med att konstatera att samtliga de bon som havsornsparet hade,
oavsett skick, ingick i ett och samma fortplantningsomrade. Domstolen
holl sedan med ldnsstyrelsen om att det var olimpligt att placera sa hoga
vindkraftverk i ett omrade dir havsornen hade hickat i flera ar och som
korsades av flera flygvigar mellan bo och fodosdksomride.” En sidan
lokalisering skulle enligt domstolen innebira ett avsiktligt dddande i AFs

> Linsstyrelsen i Gotland beslut 2013-01-31, dnr 522-48-13.
¢ Linsstyrelsen i Gotland beslut 2013-03-13, dnr 522-501-13.
7 Mark- och miljddomstolen i Nacka, dom 2014-04-30 i mdl nr M 1917-13.
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mening eftersom det fanns en beaktansvird risk for kollisioner. Vidare
menade man att eftersom avsikten med DTBird var att stora faglarna
rorde det sig om en atgird som var forbjuden enligt 4 § 1 st. 2 p. AE
Domstolen delade ocksa linsstyrelsens uppfattning att forsiktighetsitgir-
derna inte var tillrickliga och att det saknades skal for dispens.

Mark- och miljodomstolens dom i dispensirendet kom i mars 2014.
I augusti samma ér avslog MPD/Stockholm ansékan om tillstand enligt
9 kap. MB fo6r anliggningen med hinvisning till att lokaliseringen var
olimplig med hinsyn till figelintresset, men dven problematiskt for na-
turvirden, landskapsbilden och bullerpdverkan fér nirboende.® Nir det
gillde artskyddet skrev man:

Miljoprévningsdelegationen bedomer att uppférandet av en vindkraftpark
ndra havsérnarnas hickningsomrade skulle innebira en starkt negativ for-
indring av deras livsmiljo, speciellt som flera av verken skulle komma att
placeras mellan hickningsomrédet och deras huvudsakliga jaktmarker. Un-
der hickningstiden skulle de behéva passera verken kanske flera ginger per
dag och di riskera att flyga sd nira dessa att de triffas av rotorbladen. De
aktuella vindkraftverken har ocksa forhéllandevis linga rotorblad, med stor
svepyta. Havsornarna skulle enligt Miljoprévningsdelegationens bedom-
ning l6pa stor risk att kollidera med vindkraftverk som placerades mellan
hickningsomridet och havet. Delegationen delar inte bolagets bedémning
att ornarna skulle kunna bedéma riskerna med vindkraften och vilja bo-
plats och flygriktning direfter.

Miljoprévningsdelegationen konstaterar att projektomradet dr beldget
inom ett havsdrnsrevir samt att platserna for alla planerade vindkraftverk ar
beligna inom det rekommenderade skyddsavstaindet om minst 2 km fran
nagot kint havsdrnsbo. Det framgér ocksa av handlingarna att det kortaste
avstindet mellan nagot planerat vindkraftverk och havsérnsbo som anvints
av havsornarna under senare tid 4r ca 600 meter. Flera verk skulle komma
att placeras sd att de utgor en barriir i de riktningar havsérnarna kan antas
och har befunnits rora sig. Vad giller varningssystemet DTBird bedémer
Delegationen att systemet i detta fall, om det verkligen skulle komma att
skrimma havsérnarna frin omridet, samtidigt skulle innebira ett intring
i havsérnarnas revir som troligen omintetgor fortsatt hickning i omrédet.

Under tiden gick malet om dispens enligt AF upp till MOD. Hir hivdade
bolaget att AF 6ver huvud taget inte var tillimplig, dd ett uppforande av

8 Miljéprévningsdelegationen vid Linsstyrelsen i Stockholm, beslut 2014-08-29 i drende
5511-23714-2012.
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en vindpark med DT Bird som forsiktighetsmatt inte kan utgora ett av-
siktligt dodande i den mening som avses i artikel 5 i fageldirektivet. Ett
handlande som medf6r beaktansvird risk for ett dédande eller stérning
ar inte detsamma som att ndgot sker avsiktligt. Bolaget har vare sig avsikt
eller vilja att doda eller stora figlar da det inte ér syftet med etableringen
av vindkraftverken och utformningen av parken har skett pa ett sitt som
begrinsar risken for olyckor och stérningar. Man menade ocksa att 4 §
AF ska liksom artikel 5 i fageldirektivet tolkas enligt sin ordalydelse och
bestimmelserna ir inte tinkta att triffa dtgirder eller verksamheter dir
dodande, fangande eller stérande ir en icke-avsedd (oavsiktlig) bieffeke. I
MOD yrkade dirfor bolaget att ansokan om dispens skulle avvisas efter-
som AF inte var tillimplig.

MOD:s avgdrande kom samma dag som domen om Bottorp. Skriv-
ningarna i domarna ir identiska till och med redogorelsen for EU-dom-
stolens praxis och EU-kommissionens vigledning frin 2007, liksom
skrivningen om att avsikten med vindkraftetableringen inte att déda eller
stora fagellivet eller att det finns anledning att tro att sékanden ir uppen-
bart likgiltig infor artskyddsforordningens forbud. Den forsta meningen
i det senare stycket — den om att risken for figelkollisioner var relativt
begrinsad — saknas emellertid. Sedan tilligger MOD i Boge:

Det dr dirfor inte indamélsenligt eller rimligt att i detta skede, innan bygget
av vindparken har pdbérjats, behandla frigan om dispens frin artskyddsfor-
ordningens forbud. Inte heller i ett senare skede kommer det att ligga nira
till hands att direke tillimpa artskyddsférordningen pa verksamhet som den
som bolaget vill bedriva. Nir det — som i detta fall — 4r friga om miljofarlig
verksamhet som ir tillstandspliktig kommer artskyddsfrigorna att ha sin
givna plats i tillstindsprocessen.

Direfter upprepas skrivningen fran Bottorp om fridlysningsbestimmel-
serna som en precisering av de allménna hinsynsreglerna och att prév-
ningen i ett tillstindsirende kan utmynna i att de féreskrivna forsikeig-
hetsdtgirderna bedéms vara tillrickliga eller att lokaliseringen bedéms
vara olimplig med hinsyn till artskyddsintressena. I malet om Boge in-
stimde MOD emellertid i bolagets uppfattning att dispensfrigan inte
skulle prévas nu, varfér man medgav yrkandet om avvisning.

Efter ytterligare en manad avgjordes tillstindsmalet f6r Boge av Mark-
och miljsdomstolen i Nacka och dven hir blev det aterférvisning.” Dom-

9 Mark- och miljddomstolen i Nacka, dom 2015-01-23 i mél nr M 5089-14.
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stolen menade att MPD enbart hade bedémt verksamheten utifrin kra-
vet pa lamplig lokalisering och risken f6r rovfiglarna, men inte ovriga
fragor. Angiende mojliga forsiktighetsatgirder uttalade man foljande (var
kursivering):

Bolaget har vid prévningen i MPD foreslagit att en sirskild skyddsiegird
foreskrivs genom fagelskyddssystemet DTBird. I éverklagandet till mark-
och miljddomstolen har bolaget dven angett att DTBird bér foreskrivas
som forsiktighetsmétt under en provotid om ett ar frin det att anliggningen
har uppforts. MPD har, férutom att bedéma att varningssystemet DTBird
skulle innebira ett intrdng i havsdrnarnas revir som troligen omintetgor
fortsatt hickning i omradet, inte nirmare prévat méjligheten att foreskriva
villkor, forsiktighetsmate eller andra skyddsdtgirder som gor att provningen
skulle leda fram till att verksamheten inte kommer i konflikt med bestim-
melserna i artskyddsférordningen (2007:845). Mark- och miljsdomstolen
konstaterar dven att MPD inte har provat verksamhetens tilladighet utifran
nigra andra motstiende intressen in de som giller riskerna for figellivet.
Alla frigor av betydelse for provningen har dirmed inte provats av MPD.

Vil tillbaka i MPD/Stockholm kom malet indd mest att handla om
fagelskyddet. S6kanden menade dels att omradet numera inte var sir-
skilt intressant for havsérnarna och att det nirmaste boet lig mer dn tre
kilometer bort, dels att DTBird var en skyddsatgird som har anvints
med framging i flera linder. Naturvirdsverket, Linsstyrelsen pa Got-
land och naturvirdsorganisationerna ansag tvirtom att det ror sig om
ett kirnomrade for havsérnspopulationen och att kunskapen om DT-
Bird dr outvecklad, varfor testning av metoden forst bor ske pé befintliga
vindparker. MPD gjorde en fullstindig prévning av verksamheten och
fann att den var tillidlig i alla avseenden, med undantag for fagelskyddet.
Man menade att kunskapen om DTBirds funktion att skydda drnar frin
kollision dr bristfillig och att det inte kan uteslutas att systemet medfér
sidana oligenheter att 6rnarna helt undviker omridet. Med hinsyn till
omradets betydelse for fagelpopulationen, ansig MPD att lokaliseringen
stred mot bade AF och lokaliseringsprincipen i 2:6 MB. D4 det inte var
mojligt att foreskriva villkor som gjorde det méjligt att undvika konflik-
ten med AF:s forbud, avslogs ansokan om tillstand.!°

10 MPD/Stockholm, beslut 2015-09-18 (dnr 5511-2766-2015).
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2.3 Skid- och turistanliggning i Orndalen, Hiirjedalen

Den senaste domen om artskyddet ir MOD 2015:3 Orndalen. Milet
gillde en skid- och turistanliggning i Hirjedalen. Anlidggningen som sa-
dan var inte forprovningspliktig enligt MB, men dispens enligt AF ak-
tualiserades genom att den skulle byggas inom ett kungsérnsrevir. Lins-
styrelsen i Jimtland hade meddelat dispens di verksamheten ansags vara
av overskuggande allminintresse enligt 14 § 3.c) AE Mark- och miljs-
domstolen i Ostersund ansig att verksamheten skulle dels medfora en
avsiktlig stérning av kungsérnen, dels skada och f6rstora artens fortplant-
nings- och viloomraden (4 § 1 st. 2 och 4 pp. AF). Domstolen hade
emellertid inte samma uppfattning som ldnsstyrelsen om att det fanns
skal for dispens, varfor ansokan avslogs.

Bolaget 6verklagade till MOD, som delade underinstansernas bedom-
ning att verksamheten skulle stora kungsornarna. Nir det gillde avsikes-
begreppet i AF och de tvd naturvardsdirektiven hinvisade domstolen till
de tva tidigare nimnda rittsfallen frin EU-domstolen och till 2007 ars
vigledning fran EU-kommissionen om art- och habitatdirektivet och
menade att det resonemanget 4ven hade biring for motsvarande begrepp
i artikel 5 i fageldirektivet. Direfter uttalade MOD (var kursivering):

Som mark- och miljsdomstolen har konstaterat kommer den planerade an-
laggningen att uppforas inom ett drnrevir med tre bebodda kungsérnsbon
i omedelbar anslutning till anldggningen. En lyckad hickning genomférdes
i reviret under &r 2012. Med hinsyn till dessa omstindigheter framstar det
som hogst sannolike att verksamheten kommer att stéra kungsérnarna i den
mening som avses i forbudet i 4 § forsta stycket 2 artskyddsférordningen.
Vidare star det klart att bolaget har insett denna risk. Dd bolaget trots denna
insikt dndd avser att uppfora den planerade skid- och turistanliggningen mdste
det anses som ett avsiktligt agerande i den mening som avses i 4 § forsta stycket
2. Etableringen kommer med stor sannolikhet dven att skada eller forstora
kungsérnarnas fortplantningsomraden och viloplatser. Den planerade an-
laggningen strider dirfor ocksd mot 4 § forsta stycket 4 artskyddsférord-
ningen.

Direfter 6vergick MOD till att bedoma om undantaget i 14 § 3.c) AF
var tillimpligt, det vill siga om byggandet av anliggningen var ett tving-
ande allt 6verskuggande allminintresse. Domstolen pekade pa att den
undantagsmojligheten visserligen bara finns i art- och habitatdirekti-
vet, men ansig att den dndd ir tllimplig eftersom forbudet i artikel 5
i fageldirektivet sannolikt utvidgats till att omfatta sidana atgirder som
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ursprungligen inte var avsedda i bestimmelsen. Det kunde darfér inte
anses oforenligt med fageldirektivets syfte att vid en dispensprovning av
ett infrastrukturprojekt eller annat byggande beakta om dispensen kan
behévas av hinsyn dill ett allt verskuggande allminintresse. I det hir
fallet ansag domstolen emellertid inte att det var frigan om ett sadant
allminintresse, varfor man faststillde mark- och miljodomstolens avslag
pa dispensansokan.

3. Reaktioner pA MOD:s avgoranden

Som redan nimnts, har savil avgorandena om Boztorp och Boge som det
om Orndalen orsakat diskussion i miljorittssverige. Det kan dirfor vara
pa sin plats att redogora nagot for debatten innan vi 6vergar till analysen.

Under rubriken "Mark- och miljééverdomstolen har klargjort att
vindkraft inte innebir ett avsiktligt dédande eller stérande enligt art-
skyddsforordningen” skrev ombuden f6r Boge Vindbruk AB — Mag-
nus Froberg och Hedvig Ekdahl — en kommentar till Bozzorp och Boge
i detta forum strax efter avgorandena, men fore Orndalen.!! De skriver
att MOD nu har faststillt det som bolaget hivdade i dispensprévningen,
nimligen att det inte ricker med att man ir medveten om att det san-
nolikt kan uppkomma en st6rning eller dédande av faglar for att det ska
vara ett avsiktligt handlade enligt 4 § 1 st. 1 och 2 pp. AE Fér att det ska
uppkomma ett avsiktligt handlade i sédana fall krivs ocksa att sokanden
visar uppenbar likgiltighet for kinda forbud. Ett exempel kan vara att
man bedriver en verksamhet i strid mot givna villkor om artskydd eller
uppfor vindkraftverk i omriden dir det dr forbjudet. Froberg och Ekdahl
menar ocksa att artskyddet i sin helhet ska behandlas inom ramen f6r de
allminna hinsynsreglerna, till exempel vid ansékan om tillstind. Prov-
ningen ska da emellertid enbart ta sikte pi om verksamheten kan med-
fora en pétaglig paverkan av fagelpopulationerna enligt 4 § 1 st. 4 p. AF
och inte risken for att enstaka exemplar av de skyddsvirda figlarna stors
eller dédas. Endast om figlarnas fortplantningsomraden eller viloplatser
kan skadas eller forstoras bor verksamheten stoppas pa grund av olimplig
lokalisering. De avslutar med att uttala forhoppningen att MOD:s avgo-
randen ska leda till en mer enhetlig och betydligt mer begrinsad tillimp-

' Froberg, M & Ekdahl, H: Mark- och miljééverdomstolen har klargjort att vindkraft
inte innebir ett avsikdligt dodande eller storande enligt artskyddsforordningen. Nittid-
ningen JP Miljénet 2015-01-23.
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ning av férbuden i 4 § 1 st. 1 och 2 pp. AF nir det giller vindkraft och
andra verksamheter dir fragor om artskydd aktualiseras.
Naturvardsverket har varit aktivt i samtliga de mal som redogjorts for
i artikeln. Myndigheten har konsekvent f6rt linjen att det 4r en avsiktlig
handling att bedriva en verksamhet trots kinnedom om att den med viss
sannolikhet kommer att déda eller stéra de skyddsvirda arterna. I Na-
turvirdsverkets handbok for artskyddstérordningen fran 2009 anges att
uttrycket "avsiktligt” omfattar en situation dir nagon utifrin tillginglig
information forstdr de férutsigbara konsekvenserna av sitt handlande.'?
Under véren 2015 publicerade myndigheten ocksd en vigledande text
som fortydligade denna tolkning. Man menade att nir det giller verk-
samheter som vindkraft, dir syftet inte r att doda eller skada arterna,
utloses forbudet i 4 § AF av en risk for paverkan pa figlarnas bevaran-
destatus i omridet. En sidan tolkning ir i linje med fageldirektivets syfte
som ir att bibehélla eller dterskapa arternas populationer pa en niva som
svarar mot ekologiska, vetenskapliga och kulturella behov. For en hotad
art kan emellertid dédandet av enstaka individer vara tillricklige for atc
paverka bevarandestatusen negativt, medan det for vanligare arter krivs
ett storre antal individer. Vidare krivs det "avsikt”, det vill siga att verk-
samhetsut6varen kinner till att en skyddad art kan paverkas och godtar
denna risk. Det 4r verksamhetsutdvaren som enligt 2:2 MB ska skaffa sig
kunskapen om vilken effekt som verksamheten kan ha pa skyddade arter
och som enligt 2:6 MB ska vilja en plats som ir limplig. Mot denna
bakgrund krivs att hen kan visa att risken for skada pa den skyddade ar-
tens bevarandestatus i omradet 4r begrinsad. Nir det giller lokaliseringen
av vindkraftverk bor det darfér beddmas som ett avsiktligt dddande nir
det jimfért med andra vindparker féreligger en f6rhéjd kollisionsrisk for
kinsliga arter. Det ir inte alla skyddade arter som paverkas negativt av
vindkraftverk, utan det beror pa flygsitt, forekomst och andra forutsite-
ningar som till exempel landskapets utformning. Slutligen menar Na-
turvirdsverket att konflikten mellan energiutvinning och artskydd inte
ligger i vindkraften i sig, utan var den lokaliseras. Genom att placera ver-
ken utanfor de rekommenderade skyddsavstind som anges i till exempel

12 Handbok fér artskyddsférordningen. Del 1 — fridlysning och dipsenser. NV 2009:2.
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Vindval"® och genom att undvika omraden med stora titheter av kinsliga
fagelarter och viktiga flygstrak kan vindkraftverk byggas utan att komma
i konflikt med artskyddsbestimmelserna.

Ovriga lagkommentarer kring utvecklingen av artskyddet ir forsiktiga.
Gabriel Michanek & Charlotta Zetterberg skriver om MOD 2014:47 i
2015 ars supplement till Den svenska miljordtten att ”(d)et kan formo-
das att domstolen ser fraigan om vad som ir “avsiktligt” dédande i rela-
tion till kunskaperna om hur man ska uppfatta de faktiska riskerna for
dodande”.!¥ I Zeteo skriver Bertil Bengtsson som kommentar till MOD
2015:3 Orndalen att ”(d)omen ger uttryck for en string tillimpning av
bide 4 och 14 §§ i férordningen”.!

4. Artskyddet som utredningskrav och precisering av de
allminna hinsynsreglerna

MOD:s rittspraxis kring lokalisering av vindkraftverk och andra verk-
samheter som kan paverka skyddade arter— det “rena artskyddet” — har
nu blivit relativt stabil. Till att bérja med har domstolen poingterat att
det méste finnas ett fullgott underlag for att bedoma paverkan. Exempel
pa detta ir avgdrandena om Gullberget och Stora Lonhult. Det forra gillde
tillstdnd till nio vindkraftverk i ett omride i S6derhamn dar det hickade
fiskgjuse, orre och tjider, faglar som ir listade i bilaga 1 till figeldirektivet
och som ir kinsliga for vindkraftverk.!® Den MKB som verksamhets-
utdvaren hade tagit fram innehdll inte ndgot underlag for bedémningen
av vare sig storningar for arterna eller paverkan pa deras fortplantnings-
eller viloplatser. Inte heller alternativa lokaliseringar hade utretts, varfor
ansokan om tillstand avslogs. Stora Lonhult var ett anmilningsirende for
fyra vindkraftverk i Aneby kommun.!” Till skillnad frin miljsdomsto-
len ansig MOD att den 6versiktliga undersokningen av fladderméss var
otillricklig, liksom att figelinventeringen var f6r allmint hillen. Det var

13 Vindval dr ett kunskapsprogram i samarbete mellan Energimyndigheten och Natur-
vérdsverket, se http://www.naturvardsverket.se/vindval. Hir anges ocksé vilka arter som
ir kinsliga for vindkraft, till exempel rovfiglar och fladderméss. Se dven Naturvéirdsver-
kets rapport 6467, Vindkraftens effekter pa figlar och fladderméss.

" Supplement till Den svenska miljoritten (Iustus, mars 2015; http://iustus.se/littera-
tur/den-svenska-miljoratten/), s. 10 f.

15 Zeteo (zeteo.nj.se) under 8:1 MB.

16 MOD 2012-05-29; M 7639-11Gullberget.

17 MOD 2014-04-16; M 7168-13 Stora Lonhuls.

183



Jan Darpi & Helene Lindahl

dirfor inte var mojligt att bedoma férekomsten av arterna eller deras
rorelsemonster i omradet. Nagon lokaliseringsprovning enligt 2:6 MB
kunde dirmed inte goras och malet visades ater till miljonimnden for
fortsatt handliggning.

Avgodranden som dessa ir inte speciella for vindkraften som verksam-
het, utan ansluter till ett allmint krav pa utredning under 2:2 MB och
MKB-reglerna som giller for alla verksamheter som kan paverka skydds-
virda arter. Exempel pa viktiga sidana avgdranden ir RA 2005 ref. 44
som rorde en detaljplan i ett omride av betydelse f6r den stora vatten-
salamandern, MOD 2004:3 om en cykelvigs paverkan pa filtpiplirkans
livsmiljo och MOD 2014:4 om en exploatering som kunde inverka pa
levnadsvillkoren for den gronflickiga paddan.

Nir det sedan giller artskyddets materiella innebérd har det vuxit fram
en rittspraxis som innebdr att fridlysningen betraktas som en precisering
av de allminna hinsynsreglerna i 2 kap. MB. En del i prévningen blir da
att beddma hur de skyddade arterna paverkas av den planerade verksam-
heten och foreskriva villkor som medfor att verksamheten inte kommer i
konflikt med fridlysningsbestimmelserna. Forst om det inda kvarstir en
risk for beaktansvird skada pa de skyddade arterna och deras levnadsmil-
joer blir det aktuellt med en dispensprévning enligt 14 § AE. Ett exempel
pa det hir angreppssittet ar malet om Mistermyr, som gillde tillstind for
en gruppstation av vindkraftverk pd Gotland.'® Hir pekade domstolen
pa att myren enligt sokandens egna utredningar var hickningslokal och
fodosoksomrade for bland andra havsérn och kungsérn. Bada arterna idr
bilaga 1-faglar och angivna som kinsliga i Vindvalsrapporten 6467. Nir
det gillde Mistermyr pekade MOD pa att den har stor betydelse som
fagellokal och att vindkraftverk i omradet skulle medféra risker for de
skyddsvirda arterna. Mot denna bakgrund ansig domstolen att s6kanden
inte hade visat att lokaliseringen var limplig enligt 2:6 MB. Inte heller
var det mojligt att forena tillstindet med sidana villkor om till exempel
buffertzoner till boplatser som skulle medfora att lokaliseringen kunde
godtas. Ans6kan om tillstind avslogs dirfor.

Det avgdrande som annars oftast lyfts fram i vindkraftssammanhang ar
MOD 2013:13 som handlade om lokaliseringen av 12 vindkraftverk pa
Holmsjsisen i Ange. Hir gjorde domstolen det vigledande uttalandet:

18 MOD 2012-07-04; M 8344-11 Mistermyr.
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Mark- och miljoéverdomstolen finner, i likhet med Naturvirdsverket, att
artskyddsforordningen ir att se som en precisering av vad som kan folja av
de allminna hinsynsreglerna nir det giller skydd av arter. En del i prov-
ningen blir di att med tillimpning av relevanta fridlysningsbestimmelser
i artskyddsforordningen, bedoma hur de skyddade arterna paverkas av den
planerade verksamheten. Genom att foreskriva villkor om forsiktighetsmatt
och skyddsitgirder kan prévningen leda fram till att verksamheten inte
kommer i konflikt med fridlysningsbestimmelserna och att det dirfor inte
blir akcuellt med dispensprévning.

Tillstandsmyndigheten maste alltsi vid prévningen ta stéillning till om de
fridlysta arterna péaverkas pa ett sadant férbjudet sitt som anges i 4 § AF
och i sd fall om det gir att foreskriva forsiktighetsdtgirder sa att konflik-
ten med férbuden undviks. I malet var det friga om paverkan pd flad-
derméss och kungsorn, men MOD ansig att risken for skada enligt 4 §
AF inte var beaktansvird. Tillstind kunde darfér meddelas.

Ett ytterligare exempel 4r avgérandet om Sillstorp, som gillde ansokan
om tillstind till tretton vindkraftsverk i Varbergs kommun.'” I omr3-
det fanns kinda hickningar av rovfagel och andra rédlistade figelarter
samt virdefulla fagelbiotoper. Tillstind meddelades av MPD/Halland
och Mark- och miljodomstolen i Vinersborg avslog dverklagandena med
skrivningen att man “gatt igenom handlingarna i mélet och kommit fram
till att det inte finns nagra skil att indra MPD:s beslut”. MOD god-
tog fagelinventeringen, men fann brister i kunskaperna om fladdermass
i omradet. Direfter bedomde man om lokaliseringen kunde godtas med
hinsyn till forekomsten av rovfaglar och andra rodlistade faglar i omré-
det. MPD hade visserligen undantagit sex vindkraftverk som lag narmast
hickningslokalerna, men MOD menade att det inte rickte att enbart
iaktta rekommenderade buffertzoner, utan det maste ske en helhetsbe-
doémning av etableringens paverkan pd omradet som figellokal. Utred-
ningen i malet visade att de sju vindkraftverk som MPD limnat tillstand
till skulle fragmentera omradet och dirigenom riskera att stora faglar
samt tringa bort dem fran boplatser och fédosoksomraden. Med hinsyn
till Séllstorps patagliga betydelse som fagellokal och de risker for rovfaglar
och andra sirskilt skyddsvirda fagelarter som en etablering skulle med-
fora, ansig MOD att sokanden inte hade visat att platsen var limplig

12 MOD 2013-08-13; M 10072-13 Sillstorp.

185



Jan Darpi & Helene Lindahl

enligt 2:6 MB. Resonemanget liknar mycket det som férdes i Mdstermyr
och dven hir avslogs ansokan i sin helhet.

Ett liknande resonemang fordes i ett mal om placeringen av nio vind-
kraftverk pa Solleron i Mora.** Omréddet var revir och éverflygningsom-
rade for flera faglar som ir kinsliga for vindkraft, frimst kungsorn och
bivrak. MPD/Dalarna hade gett tillstind och forenat det med ett ut-
redningsvillkor om att kartligga paverkan pa rovfiglarna och att fore-
sla forsiktighetsmatt om det skulle visa sig att vindkraftverken medférde
negativa effekter, vilket godtogs av Mark- och miljddomstolen i Nacka.
MOD diremot avslog ansdkan med samma motivering som i Sillstorp.
Konstruktionen med ett utredningsvillkor underkindes med hinvisning
till atc lokaliseringsbedémningen inte kunde goras utan kinnedom om
verksamhetens paverkan pé sirskilt skyddsvirda figlar. Detta gillde dven
sokandens andrahandsyrkande som innebar att utredningen skulle ut-
foras innan anlidggningsarbetena paborjades och tillstindet forenas med
villkoret att vindkraftverken inte fick placeras nirmare boplatser for
kungsérn 4n 2 km.

De flesta av de rittsfall som redogjorts f6r ovan har varit tillstindsprov-
ningar. Att fridlysningsreglerna ses som en precisering av de allminna
hinsynsreglerna i 2 kap. MB betyder emellertid att de kan komma att till-
limpas i en rad andra situationer, till exempel vid samréd enligt 12:6 MB
eller tillsynsirenden enligt 26:9 MB. Ett illustrativt exempel pa en sam-
radssituation erbjuds i Kornknarren vid Gardskéir.*' Hir ville ett skogsbo-
lag anligga en granfroplantage i ett grisomride i Alvkarleby dir det fanns
flera hickningar av kornknarr. Arten 4r i Sverige rodlistad i kategorin
“nira hotad” och har sa lig reproduktivitet att den inte ir sjilvbirande.
Efter att bolaget anmilt till samrad med Linsstyrelsen i Uppsala medde-
lade myndigheten forbud mot planteringen. Mark- och miljodomstolen
i Nacka upphivde forbudet med hinvisning till att kornknarren inte var
fridlyst (!), att den hade god utbredning, att det inte var friga om ett Na-
tura 2000-omride samt att det inte var en sidan undantagssituation som
krivs for att ett forbud enligt 12:6 MB ska kunna meddelas. MOD hsll
inte med. Man konstaterade att omradet var limpligt som hicknings-
plats for kornknarren, samtidigt som denna naturtyp — grismark med
hog vegetation — forsvinner fortlopande. Skogsplantering kan typiskt sett
forstora denna miljo. Vidare pekade MOD pa att kornknarren ingar i

20 MOD 2014-04-03; M 2504-13.
21 MOD 2013-01-23; M 4980-12.
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bilaga 1 till fageldirektivet och att medlemsstaterna enligt artikel 4.4 i
fageldirektivet har en allmin skyldighet att skydda dessa arters livsmil-
joer. Man konstaterade ocksa att den ir fridlyst och att det enligt 4 § 1 st.

4 p. AF ir forbjudet att skada eller férstéra dess fortplantningsomraden.
Sedan uttalade MOD:

Med hinsyn till atc den svenska stammen av kornknarr sannolike inte ar
sjalvbdrande och da bristen pé limpliga hickningsplatser 4r en viktig orsak
till detta, anser Mark-och miljééverdomstolen att det dr motiverat med at-
girder for att skydda limpliga fortplantningsomraden. Den omstindighe-
ten att kornknarren forekommer med god utbredning i Uppland innebir
inte att det 4r mindre viktigt att skydda limpliga miljéer i Uppland, sirskilt
som antalet lyckade hickningar trots den forhéllandevis goda utbredningen
fortfarande dr fa. Mark- och miljoéverdomstolen delar linsstyrelsens be-
démning att det inte 4r méjligt att foreligga om forsiktighetsmate for att
skydda naturmiljén, utan att det ir nédvindigt med ett férbud.

Sedan overgick domstolen till den avvigning mellan allminna och en-
skilda intressen som ska goras enligt 12:6 MB, men menade att det all-
minna intresset av att skydda arten och dess miljder vigde tyngre in
bolagets enskilda intresse av att bedriva granfroplantage. Vid denna be-
démning tog man hinsyn till att det fortfarande kunde bedrivas gran-
froplantage inom halva det omride som omfattas av samridsanmilan.

Dirfor faststilldes linsstyrelsens foreliggande.

Avslutning av del 1

I del 2 av artikeln redogér vi for relevanta avgéranden frin EU-domstolen
och hur figelskyddet tillimpas i nagra andra linder. Direfter diskuterar
vi hur de tre milen frin MOD passar in i tidigare rittspraxis. Slutligen
drar vi nagra slutsatser om fageldirektivets implementering i Sverige och
artskyddets tolkning i vindkraftssammanhang,.

DEL 2
Inledning

I den andra delen av artikeln om vindkraft och figelskydd tar vi forst
upp EU-domstolens praxis och vad som sigs i anslutande rittskillor (av-
snitt 5). Direfter redogér vi for hur artskyddsbestimmelserna tillimpas

187



Jan Darpi & Helene Lindahl

vid tillstaindsprévningar i Tyskland, Danmark och Finland. Hir (avsnitt
6) berittar vi ocksa om vindparken i Smela i Norge. I avsnitt 7 diskuterar
vi sedan hur de senaste avgorandena frin MOD passar in i monstret av
tidigare rittspraxis. Avslutningsvis gor vi nigra allminna reflektioner om
den svenska implementeringen av artskyddet i EUs naturvdrdsdirektiv
(avsnitt 8 och 9).

5. EU-domstolens rittspraxis

Debatten som blossat upp i Sverige om avsiktsbegreppet i artikel 5 i fa-
geldirektivet framstar vid en lisning av EU-domstolens domar som lite
yrvaken. Uppfattningen att det strikta skyddet i fageldirektivet endast dr
tinke att triffa atgirder eller verksamheter dir dodande, faingande eller
stérande ir syftet med atgirden verkar inte heller ha st6d i hur andra
medlemsstater tillimpar reglerna i motet mellan vindkraftverk och faglar.
D4 kritikerna till artskyddet girna pastir att vi i Sverige har en alldeles
egen forstielse av direktivkraven kan det dirfor vara pa plats med en kort
utblick i de foljande tva avsnitten.

EU-domstolen har bedémt férbudet mot avsiktligt dsdande/stérande
i artikel 5 i fageldirektivet resp. artikel 12 i art- och habitatdirektivet i
olika situationer. Tidigt tog domstolen stillning f6r en strike tillimpning
av skyddsreglerna och slog ned pd nationella lagstiftningar som inte ut-
tryckligen dtergav forbuden. Exempelvis underkindes den tyska lagstift-
ningen som innehdll ett undantag fran férbudet mot avsikedligt dodande/
stérande vid "normal markanvindning” inom de areella niringarna (mil
412/85 Kommissionen mot Tyskland (1987)). Redan detta avgdrande tol-
kades i litteraturen som att det mojligen innebar att det ricker att man
dr medveten om att en verksamhet kan medféra skada for att férbudet
ska sla till.>> En liknande situation forelag i C-6/04 Kommissionen mot
UK (2005), dir den engelska lagstiftningen som innehéll ett allmint un-
dantag f6r dédande och storande som var "f6ljd av en laglig verksamhet”

22 Se Michanek & Zetterberg: Den svenska miljéritten (Iustus, 3:e uppl. 2012), s. 232,
med hinvisning tll Westerlund, S: Nytt svenskr rittslige pa grund av EU. Miljoriteslig
Tidskrift 1994:3, s. 507 ff. Michanek & Zetterberg ir dock forsiktiga nir det giller vilka
slutsatser som kan dras av avgdrandet. Man bér ocksé observera att domen inte finns pd
svenska och att den engelska versionen innehaller ett avgorande fel i sista meningen av
p- 15. Dir de tyska, franska och danska versionerna talar om absichtliche Beeintrichti-
gungen’, "atteintes intentionnelles” resp. ” forsaetlige indgreb”, star det "unintentional
damage” i den engelska. I Westerlunds artikel aterges enbart den engelska versionen.
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underkindes. Hir uttalade EU-domstolen att undantag som bygger pa
handlingens rittsenlighet strider mot andan i och syftet med direktivet,
liksom undantagsregelns ordalydelse.”” De domar frain EU-domstolen
som annars oftast forekommer i diskussionen dr C-103/00 Caretta caretta
(2002) och C-221/04 Den spanska uttern (2006). Som nimndes i avsnitt
2, innehaller de senaste MC)D—ang)randena hinvisningar till dessa mal,
liksom till EU-kommissionens vigledning fran 2007. I Caretta caretta
ansdg kommissionen att Grekland inte skyddade havsskéldpaddan till-
rickligt effektivt genom lagstiftning och tillsyn, vilket EU-domstolen
héll med om. Sirskilt reagerade domstolen mot att myndigheterna inte
hade ingripit mot mopedakning pa strinder dir det var frbjudet och
mot batfart i skyddade omraden. Av det avgorandet drog generaladvokat
Kokott slutsatsen att avsiktsrekvisitet inte bara ticker handlingar som
syftar till dodande/storande av arterna, utan dven da syftet r ett annat,
men utforaren accepterar sidana konsekvenser.?* Detta resonemang f5l;-
des upp i yttrandet i Den spanska uttern, dir hon papekar att det inte ir
tilldtet ate fran férbudet undanta handlingar som utférs dir skadorna pa
arterna medvetet tas med i berdkningen. Det 4r foljaktligen avsiktligt om
dédandet/stérningen ir ett resultat av en handling vid vilken aktéren in-
sdg hotet mot den skyddade djurarten.?> Hon menade vidare att eftersom
medlemsstaterna ir skyldiga att ha sirskilda skyddsbestimmelser pa plats
for arterna, méste de inom ramen for tillstindsgivningar ocksa beakra i
vilken utstrickning som en atgird kan innebira storning av skyddade
arter. Hennes slutsats blir darfor (var kursivering och fértydligande inom
parentes):*°

Med en sidan preventiv tillimpning av artikel 12.1 i direktivet om livsmil-
joer kommer bedémningen inte an pd frigan huruvida de enskilda akts-
rerna avsiktligt stor de skyddade djurarterna. Avgorande dir i stiller huruvida
de behiriga myndigheterna mdste anta att en tilldten handling (the authorised
conduct) kommer att medfora sadana skador som Gr avsedda att forbjudas ge-
nom artikel 12.1 i direktiver om livsmiljoer. Om sd ir fallet far tillstindet ut-
fardas endast med stod av undantagsbestimmelserna i artikel 16 i direktivet

2 C-6/04 Kommissionen mot UK (2005), p. 113.

24 AG Kokotts yttrande i C-6/04 Kommissionen mot UK (2005), p. 118.

% AG Kokotts yttrande i C-221/04 Den spanska uttern (2005), pp. 50 och 54.

26 AG Kokotts yttrande i C-221/04 Den spanska uttern (2005), pp. 64—65, citatet i den

senare.
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om livsmiljoer. Annars skulle de behiriga myndigheterna indirekr dsidosiitta
Jforbuden i artikel 12.1 i direktivet om livsmiljder.

EU-domstolen ir som vanligt inte si mangordig som generaladvokaten,
men tar 4nda i den efterféljande domen stillning for att ett handlande ér
avsiktligt redan om utféraren godtar att den medfor en viss risk f6r do-
dande eller stérande av de skyddsvirda arterna. Detsamma giller givetvis
om en myndighet limnar tillstind till en sidan verksamhet. Det som
gjorde att kommissionen misslyckades i sin stimning i malet var istillet
att man inte kunde visa att de spanska myndigheterna var medvetna om
att tillstdnd for ravfillor utgjorde en fara for den skyddade uttern, efter-
som dess forekomst inte hade faststillts i omradet.

Det finns dven andra och senare domar frin EU-domstolen som visar
att avsiktliga atgirder innefattar verksamheter dir syftet inte 4r att doda/
stora arten. Ett exempel dr C-340/10 Den Cypriotiska snoken (2012), dir
det framgdr att pumpning av stora mingder vatten och bebyggelseexploa-
tering utgjorde avsiktliga storningar pé den skyddade arten.?”

Det dr alltsd mot den hir bakgrunden som vi bor forstd kommissio-
nens skrivningar i 2007 ars vigledning om att avsiktsbegreppet omfattar
situationer di en handling utfors av en person som i och for sig inte
ar ute efter att doda eller stora en art, men som ir tillrickligt informe-
rad och medveten om att det blir konsekvensen. Man kan alltsd siga att
begreppet omfattar situationer dir dodandet/stérandet blir en oonskad,
men accepterad bieffekt.”® Uttalandena i 2007 érs vigledning tar visser-
ligen inte sikte pa situationen di en myndighet ska bedoma en planerad
verksamhet inom ramen for ett tillstdnds- eller tillsynsirende. Det rader
dock knappast nagot tvivel om att kommissionen delar generaladvokat

Kokotts uppfattning i den delen, vilket framgar av 2011 érs vigledning
om figelskydd och vindkraft.?

¥ C-340/01 (2012), pp. 56-69.

28 EU-kommissionen 2007, avsnitt I1.3.1, p. 33.

29 Wind energy developments and Natura 2000, EU-kommissionen 2011; avsnitt 2.3.2:
”As some protected species are potentially vulnerable to wind farms, these provisions may
also need to be taken into account by developers and planners when considering develop-
ments outside Natura 2000. This could apply for instance if a proposed development is
situated along a major migration route as it could cause significant disturbance or damage
to protected birds, bats or other species during their migration.”

190



Vindkraft, faglar och brister i hojden

6.  Andra linders tillimpning av det strikta artskyddet i
figeldirektivet

Som nidmndes ovan, kan det i sammanhanget ocksd vara intressant att
titta lite ndrmare pa hur andra medlemsstater behandlar avsikesrekvisitet
vid provning av olika aktiviteter som kan skada faglar. Nagon grundligare
genomgang av rittsordningarna och den rittspraxis som utvecklats under
den nationella implementeringen av fageldirektivet 4r det givetvis inte
friga om, men vil ett forsta studium av den tillgingliga litteraturen och
en rundfrigning bland rittsvetare och myndigheter i andra linder. Redan
pa detta stadium framkommer emellertid en bild som bekriftar var upp-
fattning om hur man bér tolka fagelskyddsbestimmelserna vid prévning
av planerade verksamheter.

Tyskland 4r ledande i Europa nir det giller utbyggnaden av vindkraf-
ten som energikilla. Aven hir har artskyddet i de bida naturvirdsdirek-
tiven linge varit féremal for debatt. Réttspraxis har utvecklats i samma
riktning som i Sverige, dven om flera frigor fortfarande ar kontroversi-
ella. Den ursprungliga uppfattningen var att handlingar som medforde
att arterna dédades/stérdes som en odnskad, men medveten bieffekt
("conditional intent”) inte omfattades av avsiktsrekvisitet i artikel 12 i
art- och habitatdirektivet.*® Under inverkan frin EU-domstolens ritts-
praxis skedde emellertid en omsvingning i Bundesverwaltungsgericht
(BVerwG) 2006.%! Idag tillimpar de tyska forvaltningsdomstolarna ett
angreppssitt som i mangt och mycket liknar svensk rittspraxis i motet
mellan vindkraft och skyddade arter, oavsett om det ér friga om fladder-
moss eller faglar.’? Infor etableringen maste verksamhetsutévaren kunna
visa att det 4r mojligt att undvika kollisioner genom att vidta forsiktig-
hetsitgirder, exempelvis genom att lokalisera verken pé behorigt avstind
frin boplatser eller genom avstingning av turbinerna under vissa tider.
Om det inte dr mojligt att minska risken for skada genom sidana ét-
girder, betraktas verksamheten som ett avsiktligt dddande/storande och
kan tillatas endast under de forutsittningar som giller for dispens enligt

30 Maéckel, S: 35 Years of the Birds Directive in the Light of Court Practice of the Euro-
pean Court of Justice and the German Federal Administrative Court. Journal for Euro-
pean Environmental & Planning Law (JEEPL) 2014, s. 392-418, avsnitt 4.1.1.

31 Hir hinvisar Mockel i fotnot 123 (s. 409) till BVerwG, Natur und Recht (NuR) 2006,
766, para 563, med Svergivande av tidigare praxis.

32 Mackel i fotnot 124 (s. 409) med hinvisning till tva ritesfall frin BVerwGH, NuR
2006, 779, para. 38 och NuR 2006, 766, paras. 559-563.
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naturvardsdirektiven. Och precis som i Sverige ir skilen sillan tillrickliga
starka for att kunna motivera undantag for placeringen av vindkraftverk
pd en viss plats.>® Hir bor man dven notera att den tillimpliga bestim-
melsen — 44 § Bundesnatuurschutzgesetz — ticker allt slags dddande och
stérande och hir finns sedan 2007 vare sig nagot avsiktsrekvisit eller un-
dantag for normal markanvindning. Det innebir att dven oaktsamma
beteenden eller t.o.m. hindelser dir den enskilde 4r helt utan skuld
omfattas av férbudet. Dock har BVerwGH mildrat kraven pé sé vis att
oundvikliga dédanden ("unavoidable operational killings”) av enskilda
exemplar genom annars lagliga aktiviteter inte betraktas som brott mot
bestimmelsen.>® For att det ska bli friga om en 6vertridelse forutsitts en
betydande risk for skada pa det skyddade intresset, vilket fir bedomas ut-
ifrdn vilken art det 4r friga om, populationens storlek, vindkraftverkens
placering och liknande faktorer. Det behéver emellertid inte vara fraga
om en risk for en skada som paverkar populationen, det ricker med att
flera exemplar av arten dddas/stors 4n vad som ir normalt vid liknande
forhéllanden. I den tyska debatten anses detta synsitt vara forenligt med
EU-ritten sé linge som man inte accepterar ett medvetet risktagande.”
Danmark ir ett annat land som har satsat stort pa vindkraft som en-
ergikilla. Den danska rittstillimpningen nir det giller artskyddet i dessa
sammanhang har stora likheter med den tyska och svenska, férutom att
regleringen ir betydligt mer splittrad.*® Provningen av vindkraftetable-
ringar pa land gors frimst genom planlagstiftningen, dels genom strate-
giska planer, dels genom detaljplaner. MKB ir obligatoriskt f6r alla vind-
kraftverk éver 80 meters hojd och for alla grupper med fler 4n tre verk.?”

3 Mejlsvar 2015-05-08 av Dirk Bernotat, Bundesamt fiir Naturschutz (Leipzig) som
bifogade en tabell med tyska rittsfall. Av tabellen — som aterfinns pa www.jandarpo.se
/Ovrigt material — framgar att flera ritesfall handlar om rédglada, bivrdk, svart stork,
ingshok, tofsvipa och storspov. Se vidare Linn Lundmarks uppsats: (O)avsiktliga foljder
av vindkraft (Uppsala universitet 2015), avsnitt 6. Uppsatsen publiceras under hésten pa
http://uu.diva-portal.org/smash/search.jsf?dswid=-9640.

34 Méckel 2014, s. 410.

% Hir hinvisar Méckel till EU-kommissionens vigledning 2007 s. 48 och rittsfallet
C-308/08 Com v. Spain, p. 51. I avsnitt 6 i Lundmark finns en redogorelse for tvd tyska
ritesfall med likande synsit; BVerwG, 08-01-14, 9 A 4.13 och OVG des Landes Sachsen
2014-06-04,2 L 113/11.

% En god dversike ges i Anker, HT & Jorgensen, ML: Mappingo f the legal framework
for siting of wind turbines — Denmark. IFRO Report No 239. Department of Food and
Resource Economics, University of Copenhagen, 2015.

7" Anker & Jorgensen s. 16.
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I § 11 habitatbekendtggrelsen (bek nr 408/2007) finns ett skydd for ar-
ternas livsmiljéer (yngle- og rasteomrider), vilket ska iakttas vid beslut
som ror vindkraftsetableringar. Bestimmelsen motsvarar skyddet i artikel
12.1.d i art- och habitatdirektivet. Dirutéver finns straffsanktionerade
forbud mot avsiktlig skada av arter och faglar i § 29 a naturbeskyttelses-
loven (lov nr 514/2009) respektive § 4 och § 10 artsfredningsbekendt-
gorelsen (bek nr 330/2013). Forbuden motsvarar artiklarna 12.1.a och b
i art-och habitatdirektivet och artikel 5.a i figeldirektivet.’® Aven dessa
regler ska tillimpas som materiella delar av provningen.” I naturbeskyt-
telsesloven och artsfredningsbekendtggrelsen saknas visserligen uttryck-
liga anvisning om detta, men det framgar tydligt av Natur- og Miljekla-
genevnets praxis att provningen omfattar att bedoma om det kan uppsta
en skada av betydelse pa de skyddsvirda arterna, vilket dd betraktas som
en avsikdlig (forsetligt) handling.® Artskyddet stiller dven krav pa sir-
skild utredning om effekterna pa faglar och andra arter vid planeringen.*!
Onm tillrickliga hdnsyn inte kan tas genom forsiktighetsatgarder kan den
foreslagna lokaliseringen inte godtas.®

Avsiktsrekvisitet i figeldirektivet har dven bedémts av finska Hogsta
Forvaltningsdomstolen (HFD) i ett firskt mal om en torveike.” Den re-
gionala myndigheten hade gett miljotillstind till torvproduktion pa fyra
skiften som lag i nirheten av en fiskgjuses hickningsplats. Myndigheten
menade att tillstind kunde meddelas, dd botridet och dess nirmaste om-
givning inte skulle forstoras. Forvaltningsdomstolen i Vasa avslog emel-
lertid ansokan, da produktionen skulle bedrivas innanfor en skyddszon
pa 500 meter frin lokalen. HFD avslog sokandens besvir med hinvis-
ning till indamilet med bestimmelserna. Man bérjade med att peka
pa att syftet med fridlysningen av botrid enligt 39 § naturvardslagen

38 Artikel 5.d i figeldirektivet ir genomférd genom § 7 2 st. jagtloven (735/2013).

% Se Lundmark 2015, avsnitt 6 med hinvisning till ritesfallen MAD 2013.1426 7histed,
MAD 2013.1923 Knuthenborg, MAD 2014.349, MAD 2014.366 Randers, MAD
2014.458 Kalundborg.

4 MAD 2013.1923 Knuthenborg (s. 10 f.), MAD 2014.366 Randers (s. 10 f.) och
MAD 2014.458 Kalundborg (s. 8). Overprovningen av kommunala planer och tillstand
for vindkraftverk i Danmark sker i administrativa nimnder som slutinstans (Natur og
Miljeklagenavnet eller Energiklagenavnet). Direfter dr det enbart méjligt med laglig-
hetsprévning i allméin domstol.

41 Hir ir MAD 2014.204 Sonderbog belysande.

42 Anker & Jorgensen s. 19 och 22.

#9.1.2015/31 HFD:29015:3.
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(20.12.1996/1096) ir att skydda fagelarten, inte tridet i sig. Skyddet dr
motiverat av att stora rovfiglar under hickningstiden #r sirskilt kins-
liga for storningarna i det omrade dir deras invanda bon finns. Dirfér
menade domstolen att naturvardslagens bestimmelser bor tillimpas sa
att faktorer som stor hickningsfriden kan avvirjas. Ska syftet med frid-
lysningen uppnas méste dirfor forbudet mot “avsikdligt stérande” anses
omfatta produktionsverksamheter. Detta giller sirskilt om man beaktar
fiskgjusens livscykel och det faktum att den atervinder fran ar dll ar for
att hicka i samma trid, samtidigt som mojligheterna att bedriva torvpro-
duktion pa annan tid in under figelns reproduktionstid ir begrinsade.

Slutligen bor det sigas ndgra ord om vindparken i Smela i Norge, sir-
skilt som det i malet om Boge pastas att DTBird som forsiktighetsatgird
har anvints dir med framgiang. Hir bor det inledningsvis podngteras att
Norge inte 4r bundet av EUs naturvardsdirektiv genom att EES-avtalet
inte omfattar dessa. Diremot dr landet anslutet till den 6verordnade Bern-
konventionen, vars artskyddsbestimmelser ir likalydande. De materiella
reglerna skiljer sig alltsa inte at, ddremot genomférandet. Nir det giller
Norges tillimpning av artskyddet finns vare sig nagon EU-kommission
eller EU-domstol som kan ha synpunkter. Bernkonventionen har bara en
genomforandekommitté (Standing Committee) som frimst 4r ett dip-
lomatiske verktyg for diskussioner med de undertecknande parterna.®> I
det norska fallet ansig kommittén dndé att det skulle utfirdas en rekom-
mendation. Bakgrunden ir att pa 6n Smela utanfér Trondheim finns en
vindpark med 68 turbiner, lokaliserad i 6ppen terring i en trakt som ir
ett av havsornens viktigaste foryngringsomraden. Parken var redan frin
borjan kontroversiell och etableringen ledde till att Norsk Ornitologisk
Forening (NOF) anmilde den norska staten till Bernkonventionens
Standing Committee. Ar 2009 kom kommittén med ett uttalande, dir
man i tio punkter anmirkte pa lokaliseringen. Inledningsvis aberopade
man de tidigare rekommendationer om lokaliseringen av vindparken i

# Det finns yteerligare ett ritesfall som bekriftar detta synsitt som rorde torvproduktion
i nirheten av kungsérnens livsmiljs, se HFD 2015:124.

4 Se Epstein, Y: The Habitats Directive and Bern Convention: Synergy and dysfunction in
public international and EU law. I Georgetown International Environmental Law Review,
26(2) (2014).

4 Recommendation No. 144 (2009) of the Standing Committee, adopted on 26 No-
vember 2009, on the wind park in Smela (Norway) and other wind farm developments
in Norway https://wed.coe.int/ViewDoc.jsp?id=1560617 &Site.
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omraden dir konflikter med artskydd och naturvard kan uppkomma.?’

Sedan pekade kommittén pa att Norge har ett sirskilt ansvar for att skydda
havsornen i omridet utanfor Trondheim, da arten hir har sitt titaste be-
stand i virlden. Mot denna bakgrund uttalade man kritik mot att MKBn
i drendet var "based upon incomplete or partial information” kring ef-
fekten pa havsornspopulationen. Direfter rekommenderade kommittén
Norge att vidta ett antal skyddsatgirder, som att stinga av verken under
kinsliga perioder, att vid ytterligare utbyggnad 6verviga alternativa plat-
ser, att Overviga att inte forlinga tillstinden for de befintliga verken nir
dessa gar ut 2026 samt att kompensera for forlusten av biologisk méing-
fald. Kommittén beslutade ocksa att fortsitta att bevaka Smela-fallet med
utvirderingar vartannat dr. Vid sitt 34:e méte i december 2014 uttalade
man uppskattning for den omfattande forskning och utvirdering som
Norge genomfort i omradet for att mita effekten pa havsérnsbestandet
i omréadet, men noterade samtidigt att miljoorganisationerna inte hade
haft tillrickliga resurser for att genomfora egna undersokningar. Kom-
mittén beslutade dirfor att genomfora ytterligare en uppféljning 2016,
bland annat for att utvirdera forsoken att genomfora skyddsatgirder for
att undvika fagelkollisioner. Miljéorganisationerna 4 sin sida 4r fortsatt
mycket kritiska och menar att Norge inte har tagit tillrickligt intryck av
kritiken. Siffrorna fran Smela dr ocksd avskrickande. Enligt den officiella
NINA-rapporten skadades eller dddades 39 havsornar och 150 fagelindi-
vider av andra figelarter i omradet mellan 2005 och 2010.%® Enligt NOF
dr antalet troligen nirmare 70 havsornar mellan 2006 och 2013 genom
att alla dédade faglar inte dterfinns.”” En faktor som flera miljdorganisa-
tioner sirskilt har pekat pa dr att dodstalen 4r hoga pé virarna genom att
det 4r frimst ungfaglar som drabbas. Enligt dessa uppgifter har foryng-
ringen helt slagits ut vissa 4r.”

47 Hir nimndes Recommendation No. 109 on minimizing adverse effects of wind power
generation on wildlife, Recommendation 117 (2005) och Recommendation No. 130
(2007) om vindkraftsutbyggnaden i Via Pontica Route (Bulgarien).

48 Informationen ir frin Lundmark 2015 (avsnite 2.2.1) med hinvisning till NINA Re-
port 620: Pre- and post- construction studies of conflicts between birds and wind turbines in
costal Norway (Birdwind), Report on findings 2007-2010. Trondheim 2010.

4" htep://www.birdlife.no/naturforvaltning/nyheter/?id=1243.

5% http://news.bbe.co.uk/2/hi/europe/5108666.stm Miljdorganisationernas uppfattning
vinner stdd i en akademisk avhandling frén Institutionen i biologi vid Norges Teknisk-
naturvitenskapelige universitet, Population demographics in white tailed eagle at an on-
shore wind farm area in coastal Norway (2014) (http://brage.bibsys.no/xmlui/handle/
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7. Hur passar de senaste MOD-avgorandena in
i detta monster?

[ den rittspraxis som foregick MOD 2014:47 Bottorp och MOD 2014:48
Boge poingterade domstolen alltsd att artskyddet ska ses som en precise-
ring av de allmidnna hinsynsreglerna i 2 kap. MB. En del i provningen
blir da att med tillimpning av fridlysningsbestimmelser i 4 § AF bed6ma
hur de skyddade arterna paverkas av den planerade verksamheten, vilket
forutsitter en fullgod utredning. Det ir verksamhetsut6varen som ska ha
den kunskap som krivs och kunna visa att hinsynsreglerna ir uppfyllda.
Miljomyndighetens uppgift blir direfter att ta stillning till om fridlysta
arter paverkas pa det férbjudna sitt som anges i AF och i sd fall om det
gar att foreskriva forsiktighetsatgirder sa att risken undviks. Som framgar
av rittspraxis giller det hir synsittet for samtliga forbudspunkter under
4§ 1 st. AF, alltsd dven de som forutsitter "avsikt”. Om det inte dr mojligt
ar foreskriva tillrickliga forsiktighetsmatt dr verksamheten inte forenlig
med artskyddsbestimmelserna och méste ansoka om dispens enligt 14 §
AF. Forutsittningen for att den ska kunna bedrivas dr da att ndgon av dis-
pensgrunderna ir tillimplig, vilket sillan ir fallet nir det giller enskilda
vindkraftsetableringar. Hir bor det ocksa poidngteras att det faktum att
artskyddet ses som en precisering av de allmidnna hinsynsreglerna inte be-
tyder att 2:7 MB kan tillimpas i dessa situationer. Bestimmelsen i 4 § AF
grundas pa EU-rdtt som har en egen forstaelse och hir giller inga svenska
avvigningar. Méjligen skulle 2:7 MB kunna ha betydelse for de delar av
bestimmelserna som inte grundas direkt pa naturvardsdirektiven — till
exempel skyddet av fortplantningsomraden for figlari 4 § 1 st. 4 p. AF —
men det skulle medféra tillimpningssvarigheter. For det forsta innehaller
reglerna egna trosklar och forutsittningar for vilka arter som omfattas,
effekter pa bevarandestatus och populationsnivé som gor att det ér frimst
de riktigt skyddsvirda figlarna och deras livsmiljder som skyddas. Fér det
andra skulle det uppsté en besvirlig diskrepans mellan arter som skyddas
enligt art- och habitatdirektivet — till exempel fladderméoss — och faglar,
vilket kan vara svért att hantera i ett och samma 4rende. Alldeles oavsett
hur man ser pa den saken, har utvecklingen av rittspraxis medfort att
fridlysningsbestimmelserna ses som materiella regler som ska tillimpas

11250/245556). Enligt forfattaren — Espen Lie Dahl — har vindparken i Smola paverkat
savil tllvixctakten hos havsdrnspopulationen som medellivslingden hos de vuxna or-
narna i omradet.
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vid prévningen av en planerad eller pagiende verksamhet, oavsett om det
ar fraga om ett tillstaindsirende eller tillsynsirende. Det ovan redovisade
synsittet har ocksa stdd i hur artskyddsbestimmelserna tillimpas i andra
medlemsstater.

MOD 2014:47 Bottorp och MOD 2015:3 Orndalen passar vil in i
den hir bilden. Det bor observeras att det som skiljde mellan underric-
tens och &verrittens bedomningar i det férra maélet inte gillde avsikts-
rekvisitet, utan skadebedomningen. Hir saknades ocksd pastiendet att
verksamheter som syftar till annat 4n att doda/stéra arter inte kan vara
avsiktliga handlingar i fageldirektivets mening. RM Wind AB hivdade
istillet att avsikesrekvisitet inte var uppfylle darfor ate risken for skada inte
var beaktansvird, vilket blir ndgot av en skvader i sammanhanget. Mark-
och miljddomstolen menade diremot att lokaliseringen skulle bryta mot
bide 4 § 1 st. 1 p. och 4 p. AF genom den forhéjda risken for kollisioner
och skadan pa fortplantningsomradet. MOD:s slutsats var istillet at ris-
ken for fagelkollisioner i omradet kunde bedomas som relativt begrinsad.
Att domstolen 4nda uttalade sig om sokandens subjektiva avsikter hade
nog att goéra med att man ville férhalla sig till EU-ritten och malet dom-
des av samtidigt som Boge. Samtidigt refererade MOD till sin tidigare
ritespraxis — “sirskile” MOD 2013:13 Holmsjéisen — och upprepade ut-
talandet om artskyddet som precisering av de allminna hinsynsreglerna.
Domstolens slutsats var ocksa att om det inte gér att foreskriva tillrickliga
forsiktighetsmétt r verksamheten forbjuden om férutsittningar for dis-
pens saknas. Det gar knappast att dra ndgon annan slutsats av detta dn
att verksamheten i det senare fallet strider mot artskyddsbestimmelserna
i sin helhet, det vill siga dven i delarna dir det krivs "avsikt”. MOD tar
alltsd ocksa hir tydlig stillning for att det som Naturvardsverket hela
tiden har hidvdat, det vill sdga att det ir en avsiktlig handling att bedriva
en verksamhet trots kunskap om att den kan paverka skyddsvirda arter
pa ett otillatet sitt. Mot denna bakgrund ir det alltsa felaktigt att hivda
att vindkraft inte kan innebira ett avsiktligt dodande eller stérande enligt
AF eller att provningen enligt 2 kap. MB enbart ska omfatta frigan om
verksamheten kan skada eller forstora arternas fortplantningsomriden
och viloplatser. Det finns inte stdd for det synsittet i nigon av de tva
artskyddsdomarna fran 2014. Efter klargérandet i MOD 2015:3 Orn-
dalen om att en verksamhet som syftar till nagot annat 4n att d6da arter
lika fullt kan innebira ett avsiktligt storande enligt 4 § 1 st. 2 p. AF har
rittsliget blivit 4n tydligare pa den punkten.
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Vi menar alltsa att MOD 2014:47 Bottorp ligger i linje med tidigare
praxis, vilket ocksé dr den slutsats som Naturvardsverket drog i sin kom-
mentar efter 2014 ars artskyddsmal. Vi har diremot stérre svarigheter att
forstda MOD 2014:48 Boge. Hir ir ju situationen helt annorlunda. Dels
har vi en s6kande som menar att AF Gver huvud taget inte ir tillimplig,
di 4§ 1st. 1och2 pp. AF och artikel 5 i figeldirektivet inte 4r tinkta att
triffa dtgiarder eller verksamheter dir dodande, fingande eller storande ar
en icke-avsedd (oavsiktlig) bieffekt. Dels 4r det hir friga om en dispens-
provning enligt 14 § AE. Den slutsats som MOD drar i Boge kan forst
tyckas okontroversiell och i linje med Holmsjidsen, till vilken man ocksa
hinvisar till samtidigt som man uttalar den vedertagna preciseringsfor-
meln. Ett inledande problem ir emellertid att MOD ocksa uttalar sig
om sokandens subjektiva avsikter pa ett sitt som ligger utanfor parternas
diskussion. Linsstyrelsen och mark- och miljédomstolen menade att den
som bedriver en verksamhet med kinnedom om att den kan paverka
skyddsvirda arter pa ett otillatet sitt begar en avsiktlig handling i den
betydelse som avses i artikel 5 i figeldirektivet och 4 § 1 st. 1 och 2 pp.
AF, vilket sokanden som sagt bestred. Varfor di MOD uttalar sig om
bolagets avsikter pa ett sitt som for tankarna till brottmal eller skadestand
blir lite forvirrande.

Ett annat och mera principiellt problem ligger i att ansékan om dis-
pens bland annat gillde en dtgird som avser just att stéra 6rnarna — DT
Bird — och som ddrfor kan vara direke dispenspliktig enligt 4 § 1 st. 2 p.
AE Det dr i alla fall den bedémning som bade Linsstyrelsen pd Gotland
och Mark- och miljédomstolen i Nacka gjorde i dispensirendet. Det ir
mot den bakgrunden svart att forsta varfor MOD inte tar stillning till
fragan. Nu blir istéllet intrycket att domstolen menar att man i en prov-
ning enligt 2 kap. MB ocksa kan f6reskriva tgirder som ir dispensplik-
tiga, utan att undantagen i 14 § AF foreligger. En sddan ordning strider
mot ordalydelsen i 4 § och det ligger inte i MOD:s makt att gora ett
sadant undantag. Dessutom bryter en sidan tolkning mot artikel 5 i fa-
geldirektivet. Motiveringen till avskrivningen ir heller inte klargdrande,
sarskilt som domstolen tilligger att det inte 2ndamaélsenligt eller rimligt
att behandla frigan om dispens vare sig innan bygget av vindparken har
pabérjats eller i ett senare skede. Det forstirker intrycket av att MOD
menade att allt ska provas inom ramen f6r tillstindsprovningen, dven ét-
girder som i sig 4r dispenspliktiga. Det kan ha varit ddrfér som Mark- och
miljédomstolen i Nacka aterforvisade tillstindsirendet till MPD/Stock-
holm, trots att den myndigheten hade tillimpat preciseringsformeln frin
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MOD:s rittspraxis. Dessutom hade MPD prévat ansokan ur andra as-
pekter, atminstone 6versiktligt. Med den motivering som miljédomsto-
len anvinde for aterférvisning framstod det som att provningen kunde
sluta med ett tillstind till att bygga de 185 meter hoga vindkraftverken
inom buffertzonen for de skyddsvirda figlarna och samtidigt utvirdera
DT Bird under en provotid pa ett ar. Det 4r emellertid kanske att hardra
domskilen di ett sidant synsitt vare sig vore forenligt med forsiktighets-
principen, fageldirektivet eller med MOD:s instillning till utrednings-
villkor i Solleron. MPD/Stockholm gick ju heller inte pd den linjen, utan
avslog ans6kan med hinvisning till att det inte var méjligt att féreskriva
skyddsatgirder som var tillrickliga for att uppritthalla fagelskyddet.

Det finns slutligen ocksa en aspekt av MOD 2015:3 Orndalen som ir
problematisk ur ett EU-rittsligt perspektiv. Dir uttalade ju MOD att
eftersom man vidgar forstielsen av vilka handlingar som ir férbjudna i
artikel 5 i fageldirektivet, ar det ocksa rimligt att tillimpa dispensgrunden
om tungt vigande allminintressen. Den dispensméjligheten ir ju him-
tad fran art- och habitatdirektivet, men saknas i fageldirektivet. Oavsett
om man delar uppfattningen om att fagelskyddet har fatt en utokad for-
stielse under de 35 ar som direktivet funnits, kan vi konstatera — visserli-
gen med hjilp av vara sprikbegivade vinner — att EU-domstolen verkar
ha stingt mojligheten att anvinda sig av dispensgrunden om tvingande
allt 6verskuggande allminintressen i dessa situationer genom avgérandet
C-192/11 Kommissionen mot Polen (2012).51

5! Domen finns endast pa franska och polska, men i den avgdrande passagen konstate-
rar domstolen att de undantag som finns i den polska lagen — diribland den om tungt
vigande tungt vigande skil av social eller ekonomisk karakeir — inte dr bland dem som
anges uttdmmande i artikel 9.1 i fageldirektivet (p. 39). Direfter poingterar domstolen
att kravet pa att undantagsreglerna ir ordagrant aterspeglade i den nationella lagstift-
ningen ir sirskile viktigt nir det géller sidan lagstiftning dir forvaltningen av det gemen-
samma arvet ir overlimnat till medlemsstaterna inom deras territorier. Det ricker heller
inte med en ordning dir det 6verlimnas till administrationen att se till att tillimpningen
av oklara regler haller sig innanfér ramarna for direktivkraven, dd detta inte kan ge till-
ricklig klarhet och precision for att méta de krav som stills enligt rittssikerhetsprincipen
(hir hinvisade CJEU till C-507/04 p. 137 och diri angiven rittspraxis). En sidan ord-
ning skulle dven riskera att vilseleda de administrativa myndigheterna om hur direktiv-
kraven ska genomféras (pp. 56-58).
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8.  Allmint om skillnaden mellan artskyddsférordningen
och fageldirektivet

I debatten om artskyddet ldgger kritikerna stor vike vid de skillnader som
finns mellan artskyddsbestimmelserna i fageldirektivet och hur de ge-
nomforts i den svenska artskyddsforordningen. Problemet sigs vara att
vi har ”6verimplementerat” fageldirektivet, vilket skulle ha paverkat ut-
byggnaden av vindkraften negativt. Grunden f6r kritiken ir att fridlys-
ningsbestimmelsen i 4 § AF 4r en sammanskrivning av artskyddet i fagel-
direktivet respektive art- och habitatdirektivet. Det ar nu inte s konstigt,
di bestimmelserna i de tvéd direktiven 4r mycket lika och bada genomfor
artskyddsbestimmelserna i Bernkonventionen. Det gemensamma syftet
dr att bevara den biologiska mangfalden inom EU, bida direktiven inne-
haller bestimmelser om artskydd och omridesskydd, och de anvinder sig
av gemensamma begrepp. Det ir ocksa dirfor som rittspraxis under det
ena direktivet ofta ir tillimpligt pa det andra. EU-domstolen har i flera
avgoranden om art- och habitatdirektivet anvint sig av tidigare domar
om fageldirektivets bestimmelser for att visa pa praxis.>

Tva exempel kan ges pa hur direktiven lanar drag av varandra. Det
forsta ror just "avsiktligt dsdande” i artikel 5 fageldirektivet respektive ar-
tikel 12 i art- och habitatdirektivet. EU-kommissionen utgar i sin vigled-
ning frén att uttrycket bor tolkas pa samma sitt under de tva regelverket,
ett synsitt som MOD ansluter sig till i Orndalen. Vi menar ocksi att det
ar en rimlig utgingspunkt, vilket framgar av slutsatserna nedan. Ett an-
nat exempel giller att forbudet mot “avsiktlig storning” i fageldirektivet
ticker enbart sadana stérningar som har betydelse for att uppné direkti-
vets syfte. EU-kommissionen ger i sitt vigledningsdokument fran 2007
en liknande tolkning av begreppet stérning i art- och habitatdirektivet dir
denna specifikation saknas.”® Hir sigs att stdrningen ir otilliten endast
om den negativt paverkar artens population och dess bevarandestatus. Vi
menar ocksa att det 4r i enlighet med artskyddets syfte att kopplingen till
den sammanlagda péverkan pa en arts bevarandestatus finns med i samt-
liga situationer da det uppstar en konflikt mellan en verksamhet eller en
dtgdrd och forbudet att stéra en skyddad art.

Den storsta skillnaden mellan figeldirektivet och artskyddsforord-
ningen ror forbudet mot att skada och férsimra arternas livsmiljé, som

52 Se EU-kommissionen 2007, stycke 6 under 1.1.2. Ett sidant exempel dr C-6/04.
>3 EU-kommissionen 2007, stycke 30 under rubrik II.3.
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i AF giller savil figlarna som de listade djurarterna, men som inte finns
i figeldirektivet. Forbudeti 4 § 1 st. 4 p. AF — som inte kriver avsiktlig-
het — aktualiseras emellertid inte sirskilt ofta nir det géller vindkraftseta-
bleringar, atminstone inte som sjilvstindig grund for férbud. Dessutom
finns ett skydd for figelbon i fageldirektivet. Det r rimligt att utga frin
att dven biotopen runt omkring boet bér beaktas i detta sammanhang ef-
tersom ett fagelbo inte kan vara placerat i tomma intet. Ett visst skydd av
omgivningen behdvs alltsd for att boet ska kunna fylla sin funktion. Som
visades i avsnitt 6, dr det ett synsitt som delas av finska HFD.

Slutligen vinder vi oss mot kritiken om “6verimplementering” av
direktiven som vi menar allefor starke fokuserar pi den omoderna ut-
gangspunkten att slippa ifran artskyddskraven istillet fr att miljoanpassa
verksamheten. Till att bérja med 4r bada direktiven sa kallade minimi-
direktiv, vilket innebir att medlemsstaterna kan gi lingre i kraven. Dess-
utom utgdr kritiken frin att ett effektivt genomférande av EU-ridtten dr
detsamma som att kopiera direktivkraven i svenska bestimmelser. Vi
menar att tillimpningsproblemen med artskyddet ir ett tydligt exem-
pel pd att det sillan 4r en bra losning. Till skillnad fran Natura 2000 —
dir det finns en stoppregel f6r andra markanvindningsbeslut i 4:8 MB,
ett utredningskrav i 6:7 4 st. MB, en tillstindsplikt i 7:28a MB och en
materiell provningsregel i 7:28b MB — finns hir bara en materiell for-
budsregel i 4 § AF och inte nigra genomforanderegler. Aven om ocksa
genomforandet av Natura 2000 var férenat med barnsjukdomar nir det
kom 2001, har det hir genom rittspraxis utvecklats en tredelad regim
for utredningsskyldighet, tillstandsplikt och provning. I motsats erbjuder
artskyddsreglerna bara ett straffsanktionerat férbud mot vissa atgirder
som forutsitter en effekt i naturen som ingen “kinner till” ddrfor atct man
inget vet om paverkan pa arterna. I praktiken har det medfort att det
finns stora problem i tillimpningen av artskyddet f6r verksamheter som
inte 4r féremal for vare sig utredningskrav eller forprévning, exempelvis
inom skogsbruket. Vi menar att detta inte ir forenlig med direktivkraven
och det 4r hir som huvudproblemet finns, det vill siga att det svenska
miljobalkssystemet brister i genomf6randet. Det kan nu givetvis inte tas
till intdke for att vi ska ha “onddiga” regler eller administrativa bordor
for verksamhetsutdvarna, men ett fungerande system for genomférande
av artskyddet kriver mer 4n att bara klippa och klistra. De regler som
finns ska dels vara genomforbara, dels kunna motiveras av hinsyn till den
biologiska mingfalden. Det senare kan mycket vil betyda att vi méste ga
lingre 4n vad EU-ridtten kriver. Just utvidgningen av skyddet till att om-
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fatta dven faglarnas livsmiljo i 4 § 1 st. 4 p. AF ir ett exempel pé en sadan
"funktionell implementering” som har goda skil for sig.

9. Sammanfattande slutsatser

I fageldirektivets inledning konstateras att ett stort antal naturligt fo-
rekommande fagelarter i unionen minskar och dirmed riskerar att for-
svinna. Dirfor krivs ett effektive skydd, vilket ar ett gemensamt ansvar
for alla medlemsstater. Férutom att hindra fingst och dédande av fa-
gelarterna ska deras livsmiljéer skyddas. I inledningen gérs inte nigon
begrinsning av vad slags handlingar som utgdr ett hot mot fagelarternas
overlevnad, bara att atgirder maste vidtas mot olika minskliga aktiviteter
som kan medfora negativ paverkan. Omfattningen av sidana atgirder
bor inom ramen for bevarandepolitiken anpassas till de sirskilda forhal-
landen som giller for de olika arterna. Enligt var uppfattning innebir det
— 4 ena sidan — att alla atgirder som kan ha negativ paverkan pa figelar-
ternas bevarandestatus ska omfattas av de nationella regelverken. A den
andra talar det ocksd for att det dr effekten pa arternas bevarandestatus
som bor bedémas.

Den hir utgingspunkten paverkar hur man ser pa forbuden mot av-
siktligt dddande och stérande i artikel 5.a och d i figeldirektivet. Up-
penbarligen omfattar forbuden direkta handlingar som jake, dven om det
bara ir friga om enstaka exemplar av relativt vanliga figelarter.”® Men att
dra slutsatsen att forbuden enbart ticker saidana direkta handlingar skulle
leda till att malsittningen med direktivet motverkades. For att anvinda
generaladvokat Kokotts ord, ett skyddssystem kan inte betraktas som
strikt om det férbjuder dédande, fangst eller storning av arter av gemen-
skapsintresse som sker genom ett fatal handlingar som riktas direkt mot
dessa arter, men tilldter att skador som medvetet tas med i berdkningen
vid utforandet av ett flertal andra handlingar. Hon menar dérfor att de
enskilda aktorernas avsikter blir irrelevanta nir det dr fraga om att en
myndighet ska godkinna en viss verksamhet och ta hinsyn till fagelskyd-
det. Avgdrande blir istillet att myndigheten kan forsikra sig om att skada
i form av dodande eller storande inte uppkommer som ett resultat av
beslutet. Annars skulle det strikta skyddssystemet indirekt kunna sittas
it sidan. Vi menar att det 4r en rimlig slutsats och att det hir synsittet

5% 1 bilaga I1 till direktivet anges vilka arter som far jagas i enlighet med nationell lagstift-
ning.
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bor tillimpas i varje situation som en myndighet ska bedoma en planerad
verksamhet.

Att forstaelsen av bestimmelserna bor anpassas till tillimpningssitua-
tionen bor emellertid ocksd fi betydelse for vad slags paverkan som ska
undvikas. Oavsett om man anser att fageldirektivets bestimmelser har ut-
vidgats i férhéllande till vad som ursprungligen avsigs nir det kom 1979,
bor den moderna utgangspunkten vara att det ir effekten pd populatio-
nen och populationsstatusen som ir av betydelse. Det ir alltsd den sam-
lade effekten pd arternas bevarandestatus som ska bedémas, vilket EU-
kommissionens vigledning ocksa ir inne pa.>> Att skyddet alltid skulle
omfatta enstaka fagelindivider nir det giller verksamheter som vindkraft
vore orimligt och inte i linje med vare sig fageldirektivets eller miljobal-
kens syfte. Man far dock inte glomma att for vissa hotade eller kinsliga
arter kan dven dédandet av enstaka individer ha en negativ effekt pa po-
pulationens bevarandestatus, sirskilt om det gors en samlad bedémning
av vad effekten skulle bli om det tillits pa flera platser. Den konkreta
bedémningen av vilken risk for kollisioner eller stérande som ir otilldtet
dr ndgot som maste farfortydligas i praxis. Den rittspraxis som hittills har
utvecklats av miljsdomstolarna vid prévningen av vindkraftverk innebir
att det ska goras en bedomning av om figelarterna paverkas pa ett sadant
sitt som ir otillatet i 4 § AE. Om det finns en risk for sidan paverkan pro-
var domstolen om det dr mojligt att villkora om forsiktighetsmare for att
undvika dodande/stérande. Faktorer som omréidets generella betydelse
som fagellokal 4r av betydelse, men ocksa risken for sidana arter som dr
sirskilt kinsliga for vindkraft. Aven det faktum att arterna ir sidana som
Naturvirdsverket ansett ska prioriteras i arbetet med genomférandet av
fageldirektivet dr av betydelse.>® Att enbart hilla sig inom rekommende-
rade buffertzoner ir inte tillrickligt, utan det 4r frigan om en konkret
riskbedomning kring omridets betydelse som figellokal, nirheten till
bon eller fodosoksomraden, flygvigar, m.m. Om det trots mojliga for-
siktighetsmiétt och skyddsitgirder fortfarande finns en férhojd risk for
kollisioner med kinsliga faglar 4r lokaliseringen inte godtagbar. I dessa
situationer krivs alltsa dispens enligt 14 § AE Sammanfattningsvis inne-
bir alltsd den svenska praxisen kring avsiktligt dodande/stérande att det
krivs en kvalifikation i form av en forhojd risk for kollision med en art
som ir kinslig for paverkan for att lokaliseringen inte kan godtas. Det

55 EU-kommissionen 2007, II stycke 30.
56 Naturvardsverket handbok for artskyddsforordningen, del 1, 2009:3, s. 20 (kap. 2.1).
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dr ocksé sd — savitt vi kinner till — som bestimmelserna tolkas i de flesta
medlemsstaterna. Var uppfattning ar att denna praxis ir i linje med fa-
geldirektivets syfte.

Avslutningsvis bor det observeras att artskyddet knappast hindrar en
hallbar utbyggnad av vindkraften i Sverige.”” Begreppet "hallbar” bor
istillet forstis som att vindkraften inte bidrar dill att forsimra bevaran-
destatusen for faglar. En rimlig utgangspunkt 4r dirfor att verksamhets-
utdvaren kan visa att lokalisering och forsiktighetsmitt ér tillrickliga for
att fglar och andra skyddade arters bevarandestatus inte forsimras. I det
sammanhanget bor den samlade (kumulativa) paverkan pé en population
bedémas. Det ir alltsd inte vindkraftsverken i sig som utléser det strikta
artskyddet, utan en viss effekt av dem, nimligen det som ar forbjudet

enligt 4 § 1 st. 1-4 p. AE

%7 Se Energimyndighetens korttidsprognos for 2015-2017, ER 2015:19; htep://www.
energimyndigheten.se/Siteseeker/?quicksearchquery=prognos+vindkraft+2015.
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Artskyddet, politiken och juridiken*

1. Inledning

Den sannolikt storsta miljpolitiska utmaningen idag, vid sidan av att
motverka klimatuppvirmningen och lindra dess effekter, ir att hejda ut-
armningen av biologisk mangfald. Allt fler arter d6r ut eller hotas. Orsa-
kerna ir flera, men den frimsta ir att arternas livsmiljoer, sisom gammal
skog, vatmarker, angar och korallrev minskar. Denna negativa utveckling
har péagatt i manga decennier, trots flera internationella konventioner
som syftar till act skydda arter och livsmiljoer. Bidraget till denna bok
kinns angeliget med hinsyn till Bertil Bengtssons gedigna kunskaper i
och starka engagemang for de rittsliga naturskyddsfrigorna, men iven
utifrin hans stora intresse fér faunan och floran som friluftsmanniska
och botanist.

Syftet med uppsatsen ir att undersoka delar av den svenska regleringen
for bevarande av biologisk mangfald.! Framstillningen begrinsas till reg-
lerna om fridlysning av arter (som hir hianférs till det "direkta artskyd-
det”) och skydd for arters livsmiljoer. Det betyder att flera regler inom
miljoritten utelimnas, trots att de i praktiken har stor betydelse f6r den
biologiska mangfalden. Hit hér reglerna om individuell prévning och
kontroll av enskilda verksamheter som riskerar fororening eller liknande
storning ("miljofarlig verksamhet”) eller som orsakar fysiska ingrepp i

* Bertil Bengtsson 90 dr (red. Blomstrand S., Mattsson D. och Skarhed A.), Jure (2016),
s. 383-397.

! Uppsatsen ingir i forskningsprojektet Landscape Planning for Forest Biodiversity and
Diverse Forestry, paborjat 2016 och finansierat av Naturvardsverket.
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vattenomraden (“vattenverksamhet”). Inte heller behandlas regleringen
av det svarhanterliga problemet med invasiva arter.

Uppsatsen inleds med en inblick i de politiska malen for biologisk
méngfald och hur hoten mot denna uppfattats internationellt, inom EU
och i Sverige. Direfter analyseras det direkta artskyddet och skyddet for
livsmiljer i den svenska lagstiftningen.” I avslutningen finns ndgra fun-
deringar om framtiden.

2. Politiska mal om biologisk mangfald och
genomforandet

Konventionen om biologisk mangfald antogs 1992.° Denna &vergri-
pande och globala Gverenskommelse innehaller inte nigra lingtgiende
rittsliga skyldigheter for parterna att motverka skovlingen av urskogar
eller annan degradering av biologisk mangfald,* utan fungerar nog sna-
rare som en plattform for rekommendationer frin konventionens parter.
I dessa beslut avspeglas, atminstone pé ett officiellt plan, en vilja att hejda
den skadliga utvecklingen. Parterna antog 2002 en strategisk plan med
malet att senast ar 2010 uppna en “betydande minskning av den nuva-
rande forlusten av biologisk mangfald pa global, regional och nationell
nivd”.> Parterna konstaterade 2010, i ett mote i Nagoya, att strategin
tyvirr hade misslyckats och att mangfalden av gener, arter och ekosys-
tem fortsdtter att minska. Orsaken till minskningen &r att "pressen pa
biologisk méngfald ir fortsatt konstant eller 6kar i intensitet, i huvudsak
till f56ljd av minsklig aktivitet”.® En ny, 4n mer ambitios strategisk plan
antogs vid motet for att med “effektiva och snabba dtgirder szoppa for-

2 I en nyutkommen bok ges en aktuell sammanstillning och analys av regler och ritts-
praxis om artskyddet inom EU och i Sverige. Se Marklund Andersson A och Schultz M;
Artskydd — Grunder och tillimpning, Norstedts Juridik, Stockholm 2016.

3 80 1993:77.

4 Se t.ex. de citerade orden i artikel 8: Parterna ska "si vitt méjligt och om sa 4r limplige”
inritta ett system med skyddade omridden och omriden dir sirskilda bevarandedtgirder
behovs.

> COP 6 Decision V1/26, 11.

¢ COP 10 Decision X/2, Annex, 7; "The 2010 biodiversity target has not been achieved,
at least not at the global level. The diversity of genes, species and ecosystems continues to
decline, as the pressures on biodiversity remain constant or increase in intensity mainly,
as a result of human actions.”
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lusten av biologisk méingfald i syfte att &r 2020 ha resilienta ekosystem”
(kursiverat hir),” men konventionen indrades inte.

EU-kommissionen antog 2011 en egen strategi for att genomfora
Nagoyaplanen,® och beskrev da situationen sa hir:

I Europa befinner sig den biologiska mangfalden i kris. Aldrig har s
manga arter varit utrotningshotade. Minga ekosystem ir si decimerade att
de inte lingre kan tillhandahalla alla de funktioner som vi dr beroende av
— frisk luft, rent vatten, pollinering av grodor och skydd mot éversvim-
ningar. Denna fdrsimring innebir enorma sociala och ekonomiska forluster
for EU. Insektspollineringen minskar till exempel kraftigt i Europa. Dess

ekonomiska virde i EU uppskattas till 15 miljarder euro per ar.”

Hur dr det da i Sverige, "féregingslandet” pa miljdomridet som genom
sina miljomal “visar vigen” for omvirlden?!'® Ambitionen idr hog, savil
i lagstiftningen — "Miljobalken skall tillimpas sa att ... den biologiska
miéngfalden bevaras™! — som i flera av riksdagens politiska miljomal, s3-
som "Ectt rike vixt- och djurliv’:

"Den biologiska mangfalden ska bevaras och nyttjas pa ett hillbart sitt, for
nuvarande och framtida generationer. Arternas livsmiljoer och ekosystemen
samt deras funktioner och processer ska virnas. Arter ska kunna fortleva i
langsiktigt livskraftiga bestind med tillricklig genetisk variation. Minni-
skor ska ha tillgang till en god natur- och kulturmiljé med rik biologisk

mangfald, som grund for hilsa, livskvalitet och vilfird.”1?

Naturvérdsverkets utvirdering 2015 visar dock att vi inte r i nirheten
av att nd milen for biologisk mingfald.'? Nir det giller malet "Ett rike
vixt- och djurliv” var bedémningen: "Miljokvalitetsmalet 4r inte uppnétt
och kommer inte kunna nés till &r 2020 ... med befintliga och beslutade

7 COP 10 Decision X/2, Annex, 12. Planen innehéller de 20 sa kallade ”Aichimalen”.

8 http://ec.europa.eu/environment/pubs/pdf/factsheets/biodiversity_2020/2020%20
Biodiversity%20Factsheet_SV.pdf.

7 http://europa.eu/rapid/press-release_IP-11-526_sv.htm.

10 Regeringens skrivelse 2013/14:145 (”Svenska miljomal visar vigen!”), s. 7: ”Sverige
ska fortsitta vara ett foregingsland f6r god miljé och hallbar utveckling.”

1 1:1 miljébalken (1998:808, MB).

12" htep://www.miljomal.se/sv/Miljomalen/16-Ett-rike-vaxt--och-djurliv/.

13 htep://www.miljomal.se/sv/Miljomalen/Uppfoljning-utvardering/. Omdémena ir lika
negativa vid utvirderingen av de relaterade miljsmaélen "Myllrande vatmarker” och "Ett

rikt odlingslandskap”.
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styrmedel och dtgirder”. Det konstateras dven att ”Utvecklingen i miljon
dr negativ”, det gar alltsd at fel hall.

Den svenska skogen dr viktig som livsmiljoé for manga arter. Skogs-
véardslagen (1979:429) har tvé likstdllda mal: att uppné en uthalligt god
avkastning och att behilla den biologiska mingfalden.'* Aven i riksda-
gens miljomal “Levande skogar” ir bevarandet av biologisk méngfald
centralt. I utvdrderingen 2015 konstateras dock att inte heller detta
miljomal kommer att nis 2020 och att det inte gar att se en tydlig rike-
ning for utvecklingen. Skilen 4r bl.a. att livsmiljéer forloras i for stor
omfattning, att det rader “brist pd arealer gammal skog med bibehéllen
skogskontinuitet” (trots att arealen gammal skog faktiskt 6kar) och att
det “avverkas skogar med hoga naturvirden, exempelvis nyckelbiotoper
och andra virdekirnor. Fler ekologiskt virdefulla skogar behover lingsik-
tigt skydd och takten i omridesskyddsarbetet behéver 6ka.”!

Sammanfattningsvis finns ambitidsa politiska mal for bevarandet av
biologisk miéngfald internationellt, inom EU och i Sverige, samtidigt
som utvecklingen i naturen gar ar fel hall. Den centrala frigan i de fol-
jande tvd avsnitten dr hur effektiv den svenska lagstiftningen dr nir det
giller skyddet for arter och deras livsmiljoer. Kan den pé ett avgorande
satt bidra till att de politiska malen nés?

3. Det direkta artskyddet

Till det direkta artskyddet hor restriktioner f6r jakt och fiske, som reg-
leras i sirskild lagstiftning. Dirutéver finns mer dvergripande fridlys-
ningsregler i MB, som kompletterar jakt- och fiskelagstiftningen.'® Hir
behandlas f6rst fridlysningen.

3.1 Fridlysningen bor vara ett skyddsnit

Det mest effektiva sittet att skydda arter och deras livsmiljoer dr att
skriddarsy restriktioner mot skadliga atgirder inom det omrade dir arten
forekommer, sdsom i naturreservat, men om exempelvis en hotad vadar-

14 1 §

5 htep://www.miljomal.se/sv/Miljomalen/12-Levande-skogar/fu2015/.

16 Fridlysingsreglerna i miljébalken kompletterar jakt- och fiskelagstiftningen pa tva sitt.
Dels omfattar fridlysningen jakt och fiske efter andra arter. Dels giller den f6r andra ét-
girder dn jakt och fiske pé de arter som omfattas av jakt- och fiskelagstiftingen.

208



Artskyddet, politiken och juridiken

tagel viljer att rasta eller hicka pa en strand utanfér det f6r andamalet
avsatta naturreservatet, maste den ges ett skydd dven dir. Fridlysningen
kan dé innebira ett nddvindigt kompletterande skyddsnit.!” Ett sadant
ir nodvindigt, dels eftersom det i praktiken inte inrittas omradesskydd
i tillricklig omfattning, dels dirfor att utvecklingen i naturen inte sikert
kan forutses. Det forutsitter dock att fridlysningen har en tillricklig rick-
vidd mot de olika hot mot arten som finns. I detta avseende har det skett
viktiga rittsliga férindringar.

Fridlysningen enligt den tidigare gillande naturvardslagen (1964:822)
riktades mot vissa beteenden av privatpersoner i naturen, sisom att stora
djur vid hickningsplatser, plocka vissa blommor eller dgg eller att rent av
uppsitligen skada artindivider eller boplatser. Diremot innebar forbuden
inte "hinder mot avverkning av skog eller eljest mot marks dndamals-
enliga utnyttjande”."® Guckuskon som inte fick plockas fick alltsd koras
sonder av en skogsmaskin. Ornitologen fick inte komma i nirheten av
havsérnboet i gammeltallen, men tridet fick sagas ner av skogsbolaget,
dven om man sig boet med ungar i tridtoppen och 6rnférildrarna, som
skrikande seglade ovanfor. Begrinsningen togs bort i lagtexten 1974,
men enligt motiven, utan att indringen skulle fa nagon nimnvird prak-
tisk betydelse.!” Begrinsningen fanns kvar pi forordningsnivd som en
huvudregel fram till 2001, varefter den endast gillde for vissa arter,?!
som inte skyddades genom figeldirektivet* eller art- och habitatdirek-
tivet.”> Regeln togs bort helt i den nu gillande artskyddsférordningen
(2007:845).

EU-ritten forindrade det svenska ritesliget. Savil artikel 5 fageldirek-
tivet (som giller alla i landet naturligt forekommande faglar) som artikel

17" Artskyddet innebir dven ett extra skydd for arter inom ett skyddat omrade nir fore-
skrifterna for omradet ir otillrickliga frin artskyddssynpunkt.

18 14§ 3 st. naturvirdslagen.

1 Prop. 1974:166, s. 118. I lagkommentaren ansigs férbuden i vart fall inte kunna med-
fora "avsevirt forsvirande av pagiende markanvindning”. Se vidare Jonzon S-G, Delin L
och Bengtsson B; Naturvardslagen, andra uppl., Norstedts, Stockholm 1976, s. 86 £. Det
fanns inga ersittningsregler kopplade till 14 § naturvardslagen.

20 ”Férbud ... skall ej utgdra hinder mot att marken nyttjas pd ett indamalsenligt sitt, om
¢j annat foreskrives vid dess meddelande”; 14 § 2 st. naturvirdsférordningen (1976:484).
2 1 e § artskyddsférordningen (1998:179), en regel som inférdes genom SES 2001:447.
22 Europaparlamentets och radets direktiv 2009/147/EG av den 30 november 2009 om
bevarande av vilda figlar (figeldirektiver).

2 Radets direktiv 92/43/EEG av den 21 maj 1992 om bevarande av livsmiljéer samt
vilda djur och vixter (art- och habitatdirektivet).
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12 art- och habitatdirektivet (som giller vissa, i bilaga 4 utpekade, strikt
skyddade arter), forbjuder som huvudregel handlingar som innebir bort-
tagande, skada eller storning av artindivider. Vidare omfattas skada pa
och borttagande av bon, 4gg m.m. En forutsittning ar act handlingen 4r
“avsikdlig”, utom i en situation som regleras i art- och habitatdirektivet
(men inte i fageldirektivet); det dr forbjudet att, oavsett avsike, “skada
eller forstora parningsplatser eller rastplatser”.?* I den svenska artskydds-
férordningen har art- och habitatdirektivets regel i huvudsak kopierats.?®
Konsekvensen ir att skyddet fér parningsplatser och rastplatser i art-
skyddsférordningen dven giller for alla vilda faglar, nigot som ir for-
enligt med EU-rdtten eftersom fageldirektivet endast anger minimikrav.
Nedan analyseras endast fridlysningen av djurarter, men dven for vixter
giller fsrbuden i méinga fall endast om handlingen ir avsiktlig.?¢

De flesta av forbuden i direktiven och den svenska artskyddsforord-
ningen forutsitter alltsd att handlingen ar "avsiktlig”. Detta uttryck har
direkt eller indirekt behandlats i flera domar frin EU-domstolen. I den
forsta frin 1987 hade kommissionen stimt Visttyskland,?” som i sin na-
turskyddslag hade ett undantag fran artikel 5 i fageldirektivet, for “nor-
mal anvindning av mark inom jordbruk, skogsbruk eller fiske” (jfr ovan
om undantaget i den svenska naturvardslagen fére 1974). Domstolen
accepterade inte undantaget, trots Visttysklands invindning att avsiktligt
dédande och skadande inte kan vara en del av normalt jordbruk, skogs-
bruk eller fiske. Slutsatsen ir logisk (i vart fall nir det giller jord- och
skogsbruk) om man med avsiktligt menar ett direkr syfte att skada eller
doéda. Hir kan enligt min mening antas, utan att det sigs uttryckligt i do-
men, att EU-domstolen ligger in mer i uttrycket "avsiktligt” 4n bara det
direkta syftet att skada eller doda. Aven en dom frin 2005 (hir art- och
habitatdirektivet) har relevans i detta sammanhang. Storbritannien hade
undantagit “laglig verksamhet” frin artskyddsforbuden, men domstolen
ansag att ett “sddant undantag, som bygger pa handlingens rittsenlighet,

24 Se nirmare artikel 5 figeldirektivet och artikel 12 art- och habitatdirektivet.

2 4. Enligt 4 p. 4r det forbjudet att "skada eller forstora djurens fortplantingsomriden
eller viloplatser”. Motsvarande uttryck i artikel 12.1 d) art- och habitatdirektivet 4r "par-
ningsplatser eller rastplatser” (svenska sprikversionen).

26 7§ artskyddsférordningen. For vissa vilt levande kirlvixter, mossor, lavar, svampar och
alger (bilaga 2) 4r den skadliga handlingen forbjuden oavsett avsike; 8-9 §8S.

¥ C-412/85 Kommissionen mot Viisttyskland [1987] ECR 3503.
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strider ... mot savil andan i och syftet med livsmiljodirektivet som mot
lydelsen av artikel 16 i detta direktiv”.8

Fragan om vad som ir en avsiktlig” handling fortydligades i en dom
fran 2002 (art- och habitatdirektivet).? Individer av den skyddade arten
havsskoldpadda (Caretta caretta) utnyttjade en sandstrand for parning.
P4 denna strand forekom mopedtrafik och i havsomridet utanfér tramp-
batar och smabatar. Aven om det saknades ett direkt syfte att stora eller
skada skoldpaddorna och deras parningsplatser, sigs aktiviteterna som
“avsiktliga” handlingar, eftersom det fanns férbudsskyltar och dven infor-
mation om strandens skoldpaddsbon.’® Domstolen ansig att Grekland
mot den bakgrunden inte hade "vidtagit nédvindiga konkreta atgirder
for att forhindra ... att havsskéldpaddan Caretta caretta avsikdligt stors
under parningsperioden”.’!

I ett annat 6vertridelseirende hade spanska myndigheter gett dill-
stand till att anvinda bromsférsedda snaror i direke syfte att finga rév.
Kommissionen menade att den skyddade arten utter fanns i omradet och
att det fanns risk for att den kunde fingas och dodas genom snarorna.
Domstolen framhéll, principiellt, att kravet pa avsiktlighet dr uppfylle
om personen i friga har "godtagit risken” for att en skyddad art kan
tingas eller dodas. Det var inte nédvindigt att personen hade velat finga
eller doda utter.??

I nutida svensk rittsvetenskaplig debatt finns olika uppfattningar om
innebérden i begreppet “avsiktligen” i gillande ritt.? Min uppfattning i

28 C-6/04 Kommissionen mot Storbritannien och Irland [2005] ECR 1-09017, 113. Arti-
kel 16 specificerar undantagen frin férbuden i artikel 12 art- och habitatdirektivet.

29 C-103/00 Kommissionen mot Grekland [2002] ECR I-1147.

%0 Havsomradet var avsatt som skyddsomride med sirskilda markeringar.

31 C-103/00, 39.

32 C-221/04 Kommissionen mot Spanien [2006], ECR 1-02173, 71. Spanien ansigs inte
ha brutit mot artikel 12 i art- och habitatdirektivet eftersom kommissionen enligt dom-
stolen inte hade bevisat att utter férekom i omridet och dirmed inte heller att spanska
myndigheter ”var medvetna om att de dirigenom riskerade att utsitta uttern for fara’;
a.a., 73.

3 Froberg M och Ekdahl H; Mark- och miljééverdomstolen har klargjort att vindkraft
inte innebir ett avsiktligt dédande eller storande enligt artskyddsférordningen, /P Mil-
jonet, 2015-01-23, Darpd J och Lindahl H; Vindkraft, figlar och brister i hdjden. Om
artskyddet vid prévningen av vindkraftverk, /P Miljoner 2015-1-08 (nedan Darpé och
Lindahl), samt Froberg M; Kommentar av Magnus Froberg till Jan Darpds och Helene
Lindahls artikel "Vindkraft, figlar och brister i héjden”, /P Miljonet, 2015-11-09 (nedan
Frébergs kommentar).
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denna fraga dr, sammanfattningsvis, att férbuden i de tva EU-direktiven
inte enbart omfattar handlingar dir det direkta syftet 4r doda, skada eller
stora en art, utan dven handlingar som fir saidana konsekvenser, forut-
satt att den som handlar dr medveten om riskerna.** Dessutom foljer av
domarna mot Visttyskland 1987 och Storbritannien 2005 att jordbruk,
skogsbruk och annan markanvindning inte kan undantas generellt frin
forbuden.®> S4 har dven artskyddsforordningen tillimpats av Mark- och
miljééverdomstolen, dir sannolikheten for en negativ inverkan pa arten
har varit avgérande for fragan om avsikt (medvetenhet) ska anses fore-
ligga eller inte hos en verksamhetsutévare.*

Den gillanderittsliga diskussionen 4r intressant men i denna uppsats
ar den rittspolitiska viktigare. Utifrin hoten mot biologisk méngfald och
mot bakgrund av de politiska mélen bor det finnas ett effektive ritsligt
artskydd och hir fyller som sagt fridlysningen en funktion som skydds-
nit, som komplement till omradesskydden. Det dr di dndamalsenligt att
reglerna, sasom utvecklats i praxis inom EU och Sverige, giller inte bara
mot “friluftsminniskan”, utan dven mot verksamheter av olika slag efter-
som skyddet annars blir otillrickligt (jfr exemplen ovan med guckuskon
och 6rnboet). Diremot ir det inte alls indamalsenligt att fridlysning ska
forutsitta en direke avsike eller ens en medvetenhet hos en verksamhets-
utdvare, t.ex. vid en tillstindsprévning. Denna subjektiva omstindighet
borde inte ha nigon betydelse om skyddsnitet ska fungera. Relevant ir
di enbart om det objektive sett finns en beaktansvird risk for negativ in-
verkan pd arten. Rekvisitet avsiktligen bor alltsa ersdttas med en objektiv
riskbedémning.

Det finns dock dven andra dndringar som bor 6vervigas, sirskilt om
avsikesrekvisitet tas bort. Férbudet i artikel 5 fageldirektivet och det mot-
svarande i 4 § artskyddsforordningen avser samtliga vilda faglar, samti-
digt som undantagsreglerna ar mycket restriktiva. Denna reglering kan i
enskilda fall leda till orimliga konsekvenser for verksamhetsutévare och
motstiende viktiga samhillsintressen (sisom utvecklingen av vindkraft).?”
Det kan inte finnas négra vetenskapliga skil till att skydda faglar starkare
dn manga andra arter. Avgdrande bor, for alla skyddsvirda arter, vara om

3% Uppfattningen ir i huvudsak i enlighet med vad som anférs i Darp och Lindahl, dir
fragorna behandlas mer ingdende 4n hir, bl.a. praxis.

3 1 Frébergs kommentar finns inte nigon analys av de tva ritesfallen.

36 MOD 2015:3 och MOD 2016-01-25 M 11317-14.

37 Jfr kritiken i Froberg kommentar, avsnitt 4.
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det finns risk for negativ inverkan pd populationen i landet eller i regio-
nen. Risken for att en enstaka artindivid skadas, dédas eller stoérs kan
i vissa fall vara tillrickligt, men i manga fall inte. Detta synsitt finns i
Mark- och miljéoverdomstolens praxis,® men borde av rittssikerhetsskil
framga av forfaceningstext. Slutligen ett pdpekande om att forbuden i art-
skyddsforordningen inte har kopplats till ersittningsreglerna i MB, trots
att ett skydd for djurens fortplantingsomraden eller viloplatser i vissa fall
kan innebira att pagiende markanvindning avsevirt férsvaras inom be-
rord del av en fastighet. Det finns alltsd en skillnad mot nir livsmiljoer
skyddas genom exempelvis ett naturreservat.”

3.2 Jakt- och fiskelagstiftning

Det finns goda méjligheter att genom fiskelagstiftningen skydda fiskarter
av fiskevardsskil, i hela landet eller inom vissa omraden.*’ EU:s f6rord-
ning om den gemensamma fiskeripolitiken innebir inget hinder mot
nationella mer langtgdende restriktioner och dven utlindska fartyg kan
under vissa forutsittningar triffas av de svenska kraven.*! Om diremot
syftet med en restriktion mot fiske 4r naturskydd, sdsom att skydda det
akvatiska ekosystem som fisken ir en del i, s& far restriktionen inte vara
”sa ingripande att fisket avsevirt forsvaras”, vilket enligt motiven innebir
att ett “rationellt fiske, om 4n i anpassad form, kan utdvas i normal om-
fattning pa platsen.”? Uppdelningen mellan fiskevard och naturskydd ir
inte helt limplig eftersom det i praktiken 4r svért att skilja pa syftena. En
restriktion som ror uttaget av fisk kan syfta till fiskevard, men dven till
naturskydd om uttaget inverkar pa det akvatiska ekosystemet.

38 Tex. MOD 2016-01-25 M 11317-14; ”De individer av arten som riskerar att dédas
eller storas till £5ljd av en exploatering av omradet kan inte antas medféra nigon beak-
tansvird risk for paverkan pé fjirilsarternas bevarandestatus inom populationen pa nord-
ostra Gotland och inte heller pa arternas bevarandestatus inom boreal region.”

% 31:4 MB. Jfr 2:15 2 st. RE Se idven den rittspolitiska diskussionen i avsnitt 5 nedan.
4 Exempelvis far arterna mal och flodpirlmussla inte fingas nigonstans i Sverige; 2:5
forordningen (1994:1716) om fisket, vattenbruket och fiskeriniringen.

41 Se nirmare Christiernsson A, Michanek G, och Nilsson P; Marine Natura 2000 and
Fishery — The Case of Sweden, in Journal for European Environmental & Planning Law 12
(2015) (nedan Christiernsson et al.), s. 41 ff.

42 Prop. 1992/93:232, s. 45. I sidana situationer kompletterar miljobalken om skyddet
behover vara starkare.
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Artskyddet enligt jaktlagstiftningen ir sirskilt kontroversiellt ndr det
giller vissa rovdjur, som typiskt sett ofta anses ha en nyckelroll i ekosys-
temet, men som samtidigt dédar och skadar tamdjur, liksom vissa vilda
djur som ir attraktiva att jaga.®* Under de senaste aren ir det framfor
allt fraigan om vargjakt som diskuterats och som kommit upp i ritts-
tillimpningen pa olika sitt.* Hir begrinsas framstillningen till jake pa
varg (frimst s kallad licensjakt), men den ir delvis relevant dven vid jake
pa vissa andra rovdjur (frimst lo).

Enligt en huvudregel i art- och habitatdirektivet dr det forbjudet att
dbda varg, som ir en strikt skyddad art.®> I ett motiverat yttrande 2011
kritiserade EU-kommissionen den svenska regeringen for att tillata sa
kallad licensjake pa varg,® utan att denna hade stod i direktivets un-
dantag.’” En viktig del i kritiken var att vargstammen i Sverige skulle
sakna “gynnsam bevarandestatus”, men 4ven pa andra sitt ansags jakten
strida mot direktivet. En fraga som aktualiserades till foljd av jaktbe-
sluten var om miljéorganisationer ska ha ritt att klaga pa jaktbeslut till
forvaltningsdomstol. Fragan blev avgorande f6r om jaktbesluten skulle
kunna prévas i domstol eftersom ingen enskild hade ritt att klaga pa
verkets positiva jaktbeslut. Svaret kom i ett prejudicerande avgorande av
HFD 2015 (utan férhandsbesked frin EU-domstolen). HFD anser att
organisationerna har sidan klagoritt, trots att denna slutsats 4r i direkt
strid med ordalagen i jaktférordningen.*® Motiveringen enligt domstolen

# Synen pa rovdjuren (och andra arter) utifrin jaktperspektivet har varierat mycket
historiskt, se Danell K och Bergstrém R; Birds. Laws and Management in Sweden. I
Miljoriittsliga perspektiv och tankevindor, Viinbok till Jan Darpé & Gabriel Michanek (red.
Gipperth L och Zetterberg C), Iustus forlag, Uppsala 2013 (nedan Miljorittsliga per-
spektiv och tankevindor), s. 193 ff. Exempelvis gavs vissa tider skottpengar for dédande
av rovfiglar. Under en sadan period, 1827-1910, dédades enligt statistiken 710 193 rov-
faglar; a.a., s. 207.

4 Se dven Darpé J; Om den svenska rovdjurspolitiken och métet med EU-ritten. Info-
Torg Juridik-Rittsbanken 2014-12-01, 2014-12-22 och 2014-12-30.

 Artikel 12.

46 Motiverat yttrande rikeat till Konungariket SVERIGE i enlighet med artikel 258 i for-
draget om Europeiska unionens funktionssitt till f6ljd av landets underldtenhet att upp-
fylla sina skyldigheter enligt artiklarna 12 och 16 i direktiv 92/43/EEG om bevarande av
livsmiljoer samt vilda djur och vixter. Overtridelsenummer 2010/4200. K(2011) 4030
Slutlig. Bryssel den 16.6 2011 (nedan Motiverat yttrande).

47 Artikel 16.1 e.

458 § 1 jaktforordningen (1987:905). Det ir fraiga om beslut av linsstyrelser (som
beslutar om vargjake efter delegation) som éverklagats till Naturvdrdsverket, vars beslut
ir slutligt enligt regeln.
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ir i grunden EU-rdttens foretride och mer specifikt att miljoorganisa-
tioner kan gora rittigheter gillande enligt art- och habitatdirektivet, att
EU-ritten kriver ett effektivt domstolsskydd samt att art- och habitat-
direktivet ska ges en indamalsenlig verkan.*’

Ytterligare en friga ar om den svenska jaktlagstiftningen pa ett korreke
sitt overfor undantagen i art- och habitatdirektivet. Kommissionen har
valt att inte ta upp denna fraga i overtridelsedrendet trots att Sverige,
enligt min mening, inte skulle klara en sidan provning i EU-domstolen.
Utgangspunkten i bade direktivet och jaktlagen ir férbud mot att doda
varg.’® Diremot ir direktivet mer restriktivt in den svenska lagstiftningen
ndr det giller under vilka férutsittningar man kan tillimpa det undantag
som 4beropas i samband med beslut om licensjakt.’! Direktivet, men inte
jaktférordningen, kriver att jakten ska ske ”i begrinsad omfattning” samt
avse "vissa exemplar” och en "begrinsad mingd”.

Hir 4r frigan vilka skyldigheter en medlemsstat har i samband med
overforing av direktiv till nationell ritt. Enligt funktionsfrdraget ér di-
rektiv bindande med avseende pa malet medan medlemsstaten fir "be-
stimma form och tillvigagingssitt for genomforandet”.>* Denna regel
har preciserats av EU-domstolen i flera avgoranden, som patalar att di-
rektiv inte nédvindigvis maste 6verféras ordagrant. Det kan, "beroende
pé dess innehall, vara tillrickligt att det finns en allmin rittslig ram”, men
bara "om det dirigenom pa ett effektive sitt sikerstills ate direktivet till-
limpas fullt ut pa ett tillricklige klart och precist sitt” (kursiverat hir”).>?
Uttalandet innebir att det 4r den aktuella direktivregelns utformning och
funktion som avgor hur noga medlemsstaten maste vara vid implemen-
teringen. Nir det giller licensjakt pa rovdjur dr huvudregeln i direktivet
som sagt ett forbud mot att doda strikt skyddade arter. Undantagsregeln
innehéller flera rekvisit som ska sikerstilla en restriktiv bedomning. Det
bor innebira att samtliga dessa rekvisit tydligt ska aterspeglas i undan-
tagsregeln i jaktforordningen och foljakdigen att denna méste komplet-

teras.54

49 HED den 18 december 2015 i mal 312-15, 5. 9.

50 Artikel 12 art- och habitatdirektivet. Vargen ir strike skyddad art enligt bilaga 4 i di-
rektivet. Enligt 3 § jakdlagen (1987:259) ir alle vilt fredat som utgdngspunkt.

51 Artikeln 16.1 e jfr med 23 c § jaktférordningen.

52 Artikel 288 3 st., fordraget om Europeiska unionens funktionssitt.

3 C-6/04, 21.

5% Se nirmare Michanek G; Strictly Protected European Wolf Meets Swedish Hunter
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Behovet av dndring i jaktférordningen r angeliget dven mot bakgrund
av de faktiska omstindigheterna vid den licensjakt som hittills tillatits.
Som exempel kan nimnas en licensjakt 2010 da 28 vargar dédades (av
tillitna 27) motsvarande ca 15 % den totala vargstammen.> Uttrycken
"begrinsad mingd” och “begrinsad omfattning” ger stringt taget inte
nigot besked om antalet djur som fir dédas, men i belysning av mot-
svarande regel i det nirbesliktade Fageldirektivet bor 15 % av stammen
anses vara mer 4n sd. | Figeldirektivet krdvs att jakten ska avse ett "litet
antal”, nigot som EU-domstolen anser motsvara 1 % av den arliga dod-
ligheten, inkluderat dven andra dédsorsaker.’® Enligt berikningar dog 62
vargar r 2010 av olika orsaker, motsvarande ca 30 % av populationen.””
Vidare har licensjakterna varit urskiljningslésa nir det giller vilka indivi-
der som far skjutas (bortsett fran att nagra revir undantagits helt), nagot
som inte kan vara forenligt med uttrycket “vissa exemplar”.

Ytterligare en skillnad mellan den svenska jaktlagstiftningen och art-
och habitatdirektivet 4r den sirskilt reglerade ritten att doda individer av
varg, jirv, bjorn eller lo, i samband med ett angrepp pi tamdjur (sisom
far och jakthundar) eller nir det ett sidant angrepp kan befaras.”® Den
svenska regeln saknar samtliga rekvisit for undantag som regleras i art-
och habitatdirektivet.” Det finns dock inget stéd i direktivet for denna
extra mojlighet till jakt ndr tamdjur angrips eller hotas akut. Direktivets
undantagsregler ir uttdmmande.®

with License to Kill, Pro Natura: Festskrift till Hans Christian Bugge, (eds. Backer I L, Fau-
chald O K, Voigt C, Oslo: Universitetsforlaget, 2012, s. 340 ff (nedan Michanek (2012)).
5> Motiverat yttrande, 3.59. Vid en licensjake 2011 dédades 20 vargar, motsvarande ca
10 % av totala populationen, a.a., 3.62.

56 C-342/05, Commission v. Finland, REG 2007 s. 1-04713, 25, som ror tillimpningen
av 9 § Fageldirektivet. Uttrycket litet antal” 4r i detta sammanhang tydligare 4n “be-
grinsad mingd”, men det nira forhillandet mellan de tva direktiven bér innebira att
tillimpningen ska vara likartad.

57 Motiverat yttrande, 3.63. Orsaker utéver licensjakt ir skyddsjake, illegal jakt, trafik-
olyckor och naturlig dédlighet.

58 Se nidrmare om de olika forutsittningarna i 28 § jaktforordningen.

9 Nirmast artikel 16.1 b).

6 Se vidare Michanek (2012), s. 342 ff. I NJA 2004 s. 786 filldes en person for grovt
jaktbrott efter att ha brutit mot bestimmelsen. HD anser i domskilen att det i och for
sig kan ifrigasittas om bestimmelsen ér forenlig med art- och habitatdirektivet”, ndrmare
bestimt artikel 16.1(b). HD tar inte stillning i frigan eftersom den inte var direke rele-
vant for avgorandet. 28 § jaktférordningen dndrades med anledning av rittsfallet si att
mojligheterna till dédande utvidgades (!).

216



Artskyddet, politiken och juridiken

4. Olika ratesliga mojligheter att skydda arters
livsmiljoer
4.1 Omraden skyddade efter myndighetsbeslut

Det starkaste skyddet for en livsmiljo kan uppnas om ett visst geogra-
fiskt omréade avsitts efter beslut av myndighet, frimst som nationalpark
eller naturreservat, och kompletteras med foreskrifter for utnyttjandet av
omradet, skriddarsydda med hinsyn till det specifika skyddsbehovet.®!
Aven Natura 2000-omriden (“sirskilt skyddsomrade” respektive "sirskilt
bevarandeomride”) inrittas efter forvaltningsbeslut.®? Det krav som di
giller dr att tillstind maste sokas for en verksamhet eller atgird som pa
ett "betydande sitt kan paverka miljon” i omradet, men det finns inga
lagliga forutsittningar i Natura 2000-reglerna for att anta foreskrifter
om skdtsel.®> For en hillbar férvaltning av omradet kan det dirfor dven
behéva inrittas ett naturreservat f6r omradet med kompletterande fore-
skrifter. Det finns dock en lucka i lagstiftningen nir det giller skyddet for
korallrev och andra marina livsmiljoer inom Sveriges ekonomiska zon.
Natura 2000-omraden fir inrittas dir och tillstdindsprovningen kan da
medféra att potentiellt skadliga projeke hindras, exempelvis bottentral-
ning.** Aven utlindska fiskefartyg kan under vissa forutsiteningar om-
fattas av den restriktionen.®> Diremot ir det inte méjligt att besluta om
foreskrifter om skotsel av omradet, eftersom lagstod saknas for att inrdtta
ett kompletterande marint naturreservat eller marin nationalpark utanfér
territorialgrinsen.

61 Aven djur- och vixtskyddsomriden (7:12 MB) hér till denna kategori. Som lagtex-
ten formulerats forefaller foreskrifterna inte kunna styra markanvindning allmént, utan
enbart jakt, fiske m.m. (nigra ersittningsregler ir inte heller kopplade till detta omréides-
skydd), men med hinsyn till den stdrre rickvidden i artskyddet genom EU-ritten (ovan,
avsnite 3) dr ritesliget inte klart i detta avseende.

62 Sverige har éver 4000 Natura 2000-omraden enligt prop. 2013/14:141, s. 16. Vid
Sveriges medlemskap i EG saknade naturvardslagen den kontroll som krivdes enligt
art- och habitatdirektivet f6r Natura 2000-omraden. Efter kritik frin EU-kommissionen
utreddes frigorna av Bertil Bengtsson i promemorian Genomférande av art- och habitat-
direktivet och fageldirektivet (Ds 2000:29). I huvudsak aterspeglas promorians forslag i
dagens reglering.

63 7:28 a MB.

64 7:28-7:29 a och 7:32 MB.

05 Se nirmare Christiernsson et al., s. 41 fT.
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Aven om lagstiftningen alltsd, i huvudsak, tillhandahaller mycket ef-
fektiva mojligheter att individuellt reglera skydd for geografiskt avgrin-
sade livsmiljer, blir det inte alltid sa i verkligheten. Motstaende intressen
kan medfora att skyddet inte tillkommer alls eller blir mer eller mindre
begrinsat. Till detta kommer att markidgare ofta har rite till ersittning
och i vissa fall inlésen.®® Nir ekonomiska resurser saknas for att ersitta
markigare, eller for att férvalta omridet, kan behovligt skydd utebli. Jag
dterkommer till fragan i avsnitt 5.

4.2 Skydd for naturtyper och omraden direke i férfattning

Vid sidan av de individuellt beslutade omradesskydden har lagstiftaren
direke i forfattning skyddat vissa naturtyper och geografiska omraden.
For att genomfora vatmarkskonventionen har vitmarker i vissa lin,
kommuner och dirutover i vissa angivna vitmarksomraden identifie-
rats i en forordning. Det ir enligt en huvudregel forbjudet att avvattna
dessa.®” Detta forhallandevis starka skydd giller frimst vatmarker i sédra
Sverige,®® men det bor ses mot bakgrund av att de flesta vitmarker redan
tidigare hade dikats ut i denna landsdel.

Ett liknande instrument ir biotopskyddsomrade, som inférdes i na-
turvardslagen 1991. I naturvirdsforordningen specificerades 1993 vissa
typiskt sett viktiga, sma nyckelbiotoper, som inte fick skadas. P4 detta sitt
skulle biotoperna fa ett omedelbart skydd, utan den tidskrivande hand-
liggning som foregir ett forvaltningsbeslut om omridesskydd. Dock
var det bara vissa av de listade biotoperna som skyddades direkt genom
lagen, nimligen ldtt igenkidnnbara naturtyper, sisom “stenmurar” och
”akerholmar” (s kallade A-biotoper), medan skyddet for andra biotoper,
exempelvis “ortrika allundar” och “ravinskogar”, av rittssikerhetsskil
forutsatte att varje biotopskyddsomrade forst utpekades geografiskt av
myndighet (si kallade B-biotoper), en procedur som férsenade skyddet
avsevirt, bl.a. i skogen. En svaghet med biotopskyddet ir att det avser

% 31:4 MB.

7 11:14 MB och 44 ¢ §§ forordningen (1998:1338) om vattenverksamhet m.m.

% Dispens kan ges vid sirskilda skil; 11:14 2 och 3 st. Prévningen ska vara restrikeiv. 1
prop. 1997/98:45, del 2, s. 136 forutsitts for dispens att "omradet som berdrs av markav-
vattning i princip saknar betydelse frin naturskyddssynpunke” eller att dcgirden ir sa
begrinsad att naturvirdena inte forsimras.
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geografiskt mycket sma omraden. Vidare fir A-biotoper lagligen forstoras
av nya vigar och jirnvigar efter beslut enligt speciallagstiftning.®’

Fjillnira skog har ett visst skydd i skogsvardslagen genom att avverk-
ning inte fir ske utan tillstind. Skyddet 4r i praktiken inte starkt eftersom
avverkning regelmissigt ses som pagiende markanvindning, med f6ljd
att ersittning normalt ska utgd om tillstind inte meddelas.”” Resurserna
for att kunna betala ersittning blir da avgérande.

Ertt sirskilt slags biotopskydd fanns tidigare for livsmiljoer i omraden
dir grus- och bergmaterial kan utvinnas. Tillstind fick inte ges till en
tikt som kunde "befaras forsimra livsbetingelserna for nagon djur- eller
vixtart som ar hotad, sillsynt eller i 6vrigt hinsynskrivande”. Detta sndva
men férhillandevis mycket starka skydd forsvagades avsevirt efter en lag-
indring 2009. Numera giller forbudet enbart vid prévning av naturgrus-
tike; tillstind far inte ges om “naturgrusférekomsten utgér en virdefull
natur- eller kulturmiljo”.”! Visserligen har skyddet vidgats genom att om-
fatta virdefulla miljoer, men det dr samtidigt mycket vagare 4n tidigare.

I 6vergangen mellan land och vatten finns ofta virdefulla och specifika
biotoper, som bl.a. utgér spridnings- och vandringskorridorer for olika
arter. Mot den bakgrunden utvidgades strandskyddet 1994 efter en ind-
ring i naturvirdslagen.”? Strandskyddet fick tva likvirdiga mal: att som
tidigare trygga forutsittningarna for allemansritslig tillgang till strand-
omraden och att "bevara goda livsvillkor for djur- och vixtlivet pd land
och i vatten”.”® Utgdngspunkten ir férbud mot bebyggelse och andra
dtgirder, men det finns flera undantag som forsvagar strandskyddet, bl.a.
det generella undantaget for dtgirder inom areella niringar.”* Vidare kan

9 7:11 a MB. Se dven 7:11 b MB; sedan 2014 ir det enklare att fa dispens for dtgirder
som syftar till att "utveckla eller bibehalla ett aktivt brukande av jordbruksmark”, dock
bara om biotopskyddets syften fortfarande kan tillgodoses med hinsyn till férekomsten
av samma typ av biotopskyddsomréde eller med hinsyn till naturvirdena hos det biotop-
skyddsomride som dispensen avser och de naturvirden som biotopskyddsomradet bidrar
till i landskapet”. Ritt tillimpad borde regeln inte innebira nagon betydande forsvagning
av biotopskyddet.

70°15-19 §§ skogsvirdslagen.

71 9:6 f3 MB.

72 Jfr prop. 1993/94:229, 5. 9.

73 7:13 MB. Sambandet mellan friluftsliv och naturskydd ir omdiskuterat, se t.ex.
Bengtsson B; Friluftsliv, naturskydd, markigarintresse och grannhinsyn enligt miljo-
balken, I Miljorittsliga perspektiv och tankeviindor, s. 78.

74 Se nirmare Michanek G och Zetterberg C; Den svenska miljoritten, tredje uppl., Tus-
tus, Uppsala 2012, s. 216 ff. (nedan Michanek och Zetterberg).
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det i enskilda dispensirenden vara svirt att bedéma om det finns livsmil-
joer som kan skadas, eftersom en miljokonsekvensbeskrivning bara krévs
”i den utstrickning som det behdvs i det enskilda fallet”,” vilket forutsit-
ter vissa forkunskaper om omridets naturvirden.

Efter en lagindring 2009 beslutas frigor om bl.a. dispens frin
strandskyddsforbuden av politiker i nimnder vid landets samtliga 290
kommuner,”® trots en dokumenterat felaktig kommunal tillimpning av
dispensreglerna tidigare (manga kommuner beslutade da om dispens efter
delegation).”” Linsstyrelsen dr dock skyldig att éverpréva och upphiva
felaktiga dispensbeslut, men huruvida denna statliga kontroll kommer att
overleva politiske 4r inte sjilvklart eftersom den begrinsar det omhuldade
kommunala sjilvstyret.

Flera av hushushallningsbestimmelserna i MB omfattar omraden som
kan rymma arters livsmiljéer, men vaga formuleringar och undantag gér
det rittsliga skyddet svagt eller osikert. En generell svaghet dr ocksa att
bestimmelserna inte alls giller mot “pagiende markanvindning”,”® s3-
som normala avverkningar inom skogsbruket. Hushallningsbestimmel-
serna kan inte analyseras nirmare hir,”” men nagra exempel fir illustrera
bristerna i skyddet for bl.a. livsmiljoer.

Enligt de grundliggande hushéllningsbestimmelserna kan bl.a. arters
livsmiljoer vara av "riksintresse” for naturvard och skyddas dd normalt
mot verksamheter och étgirder som kan medfora "partaglig” skada (som
kan vara sviarbedomt),® men om samma omride bedoms vara av riks-
intresse dven for ett motstridigt indamél (sidana overlappningar ir inte

75> 23 § forordningen (1998:1252) om omradesskydd.

76 Strandskyddets tillimpning efter lagindringen 2009 har utretts av Scrandskyddsdele-
gationen i SOU 2015:108 (Strandskyddet i praktiken).

77 Prop. 2008/09:119, s. 32. Se ocksd Naturvardsverkets rapport 5185 Kartliggning
m.m. av strandskyddsbestimmelserna, april 2002, s. 26. Av 685 granskade dispensbeslut
bedémdes endast 32 % vara vilgrundade. En stor del bedomdes vara formellt felaktiga
eller baserade p4 bristfilligt underlag.

78 2:6 2 st. MB.

79" Se Michanek och Zetterberg, kap. 9.

80 3:6 2 st. MB. Se dven 3:3 MB som reglerar omriden som ir sirskilt kiinsliga frin eko-
logisk synpunke. Ett omrade kan dock aldrig vara av “riksintresse” enligt denna paragraf.
Skyddet dr dirmed svagt eftersom det ekologiska virdet bara skyddas ”si langt majligt”
mot skadliga dtgirder (med andra ord ska en intresseavvigning ske).
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ovanliga), exempelvis for placering av vindkraftverk,®! finns inte nigot
egentligt skydd for livsmiljéerna omradet.®?

De sirskilda hushallningsbestimmelsernas skydd for stora geografiskt
bestimda omriden av visst slag (fjill, vattendrag, kuster, skogar m.m.)
varierar beroende pd vilket omrade och vilken verksamhet det ir friga
om, men generellt hindras ingrepp som "patagligt skadar omriddenas na-
tur- och kulturvirden”.®? Enligt forarbeten och Regeringsrittens praxis
ska dock skadan bedomas med utgingspunkt frin de samlade natur-
och kulturvirdena som finns i hela det berérda omradet av riksintres-
se.34 Lokala livsmiljoer kan dirfor fa forstoras utan att skadan beddms
som pétaglig enligt regeln. Det finns ocksa generella undantag i de sir-
skilda hushéllningsbestimmelserna, utan att nigon avvigning ska ske
mot skyddsintresset, for bl.a. "utvecklingen av lokalt niringsliv’,®> ett
uttryck som enligt motiven ska ges en vid innebord.®® Om exempelvis
vattenkraftsutbyggnad skulle anses som utveckling av lokalt niringsliv
i en Norrlandsregion finns inget skydd mot sidan verksamhet i de sir-
skilda hushéllningsbestimmelserna ens for vira nationalilvar, med bifls-
den och livsmiljoer.®” Exemplet ir medvetet tillspetsat, men tvekldst dr
undantaget en potentiell fallucka i skyddet for i lag utpekade omriden av
riksintresse f6r natur- och kulturmiljéskydd.

5. Avslutande kommentarer

Av de tidigare avsnitten framgar att vi ir langt ifrdn att nd de politiska
malen for bevarande av biologisk mangfald, inte bara globalt och inom
EU, utan dven i Sverige. Det dr mycket sannolikt att den mark- och
miljorittsliga regleringen har stor betydelse vid mélgenomférandet, men
den har hittills inte ricke till. Det finns brister som kan atgirdas med for-

81 3:8 2 st. MB.

82 En relativt fri avvigning ska da ske mellan riksintressena, se 3:10 MB.

8 4:11 st. 2 MB. Detta generella skydd, liksom de generella undantagen, se nedan, giller
dock bara de omréiden som regleras i 4:2-6 MB.

84 Prop. 1985/86:3, s. 171 f, RA 1993 not 550.

85 4:1 2 st. MB. Se dven undantaget for utvecklingen av befintliga titorter, och fér mine-
ralbrytning (just for detta krivs dock “sirskilda skal”).

8 Enligt prop. 1985/86:3,s. 172, "bér ... anliggningar inom huvudparten av industrins
olika grenar kunna tilldtas i flertalet av omradena, under forutsittning att lokaliserings-
och utformningsfragorna behandlas med tillricklig omsorg”.

8 Andra regler i MB kan dock hindra projektet.
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fattningsdndringar nir det giller exempelvis fridlysning, undantagen for
jakt pa vissa rovdjur, skotsel av Natura 2000-omraden och kontrollen av
livsmiljéer inom strandskyddade omraden. Hushéllningsbestimmelserna
i MB bor ocksé bli tydligare och enklare att tillimpa; hir krivs formod-
ligen en del konstruktivt tinkande, eftersom den lagtekniska kvaliteten
som helhet inte ir bra.®®

Det finns dock en rittslig fraga som ir viktigare dn de justeringar som
nyss nimndes, nimligen markigares grundlagsskyddade ersittningsritt
som giller generellt i samband med olika slags naturskyddsrestriktioner.
Markigare har rite till ersittning om pagiende markanvindning inom
berord del av fastigheten avsevirt forsviras.® Detta giller exempelvis vid
bildande av naturreservat, nir tillstand inte kan ges till avverkning av
fillnidra skog eller till verksamhet eller atgird som paverkar ett Natura
2000-omrade, liksom vid tillimpning av samridsregeln.”® Ersittnings-
regeln ir dven indirekt avgorande for vilken naturskyddshinsyn som kan
krivas enligt skogsvirdslagstiftningen. Till saken hér att avverkningar
inom skogsbruket och mycket annat inom de areella niringarna ses som
”pigaende markanvindning” (dven normala och naturliga rationalise-
ringar inom niringarna riknas hit) och att toleranstroskeln “avesvirt
forsvirande” dr mycket 1ag.”! Dessutom giller att nir en restriktion ger
ritt till ersittning, ska denna utga med 125 % av minskningen i mark-
nadsvirdet.”? Det finns inte utrymme hir act behandla ersittningsritten
ingdende,”® men jag vill ge nagra principiella synpunkter pd denna ritt i
forhallande till det misslyckade genomforandet av de svenska malen om
biologisk méngfald (jfr ovan avsnitt 2).

8 “Enligt lagradets mening balanserar forslaget pa grinsen for vad som i detta hinseende

ir forenligt med god lagstiftning”; prop. 1985/86:3, s. 21 (lagridets yttrande). Omdomet
filldes over forslaget till lag (1987:12) om hushallning med naturresurser m.m. Hus-
hallningsbestimmelserna infordes nistan helt oférindrade i MB och reglerna har inte
fortydligats ddrefter.

89 2:15 2 st. RE. Se dven 31:4 MB.

% 12:6 MB.

91 T motiven uttalas att intrdnget inte i nigot fall fir vara mer in “bagatellartat”; Bet.
1986/87:BoUl, s. 150 (skogsbruket) och s. 151 (samma principer f6r jordbruket).

92 4:1 2 st. expropriationslagen.

93 Bertil Bengtssons skrifter om ersittningsregeln i regeringsformen ir manga och ana-
lyserna djuplodande. Hir néjer jag mig med att hinvisa till en akeuell uppsats: Hogsta
domstolen fortsitter omvandlingen av skadestdndsritten, Sy/7" 2014 s. 431. Hir analy-
seras bl.a. NJA 2014 s. 332, ett ritesfall dir grundlagsregeln 2:18 (numera 2:15) RF liggs
till grund for skadestindsansvar for det allminna i samband med fiskerestriktion.
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For att nd malen maste livsmiljoer skyddas i betydligt stérre utstrick-
ning in idag (se exempelvis utvirderingen av miljémaélet "Levande sko-
gar”). Samtidigt saknar stat och kommun ofta tillrickliga resurser for
att ticka kostnaderna for intringsersittning. I praktiken idr dirfor er-
sdttningsritten for markigare en avgdrande fraga for genomforandet av
mélen f6r biologisk mangfald, oavsett vilken politisk syn man har pa det
gillanderittsliga egendomsskyddet. Om det allminna tillskjuter tillréck-
liga medel for att ticka kostnaderna ir den kostnadsfragan l6st, men om
resurser dven fortsdttningsvis saknas maste man fundera 6ver alternativ.

Ett alternativ kan vara att branscher som typiske sett paverkar viktiga
livsmilj6er (eller andra naturvirden) bér ta ett kollektivt ansvar for livs-
miljderna pé s sitt att de enskilda verksamhetsutévarena betalar avgif-
ter till en fond, exempelvis vid avverkning av skog. Medel frin fonden
anvinds for att betala ersittning nir sirskilt viktiga naturmiljéer, sisom
gammal skog, maste skyddas och restriktioner medfor att pigiende
markanvindning avsevirt forsvéras.

Ett annat alternativ ir att ifrdgasitta ersittningsregelns utformning. I
princip har en markigare inte bara rittigheter att anvinda egendomen
utan dven vissa forpliktelser som madste iakttas utan rite till ersitening.”
Av tradition giller detta normalt i Sverige nir det allménnas restriktioner
begrinsar markiganderitten av hilsoskydds-, miljoskydds- eller siker-
hetsskil.”> T en rittspolitisk diskussion bor ifrigasittas om dessa skil nu-
mera idr s& mycket viktigare dn skilet att bevara biologisk mangfald mot
olika fysiska ingrepp, att skillnaden ska vara avgorande f6r om ersittning
ska utgd eller inte. Det finns en bred politisk konsensus om den biologiska
mingfaldens avgérande betydelse for nuvarande och kommande genera-
tioner, inte minst som ett slags "forsikring” for utvecklande av livsmedel
och likemedel och fér att motverka Gversvimningar vid kommande kli-
matuppvarmning. Distinktionen mellan olika miljoskil i grundlagsre-
geln forefaller foraldrad och den ir inte internationellt allmingiltig. I
sammanhanget kan ndmnas att restriktioner i markanvindningen som
foljer av beslut enligt Endangered Species Act i USA inte ger rite till

ersittning, dven om pdgidende markanvindning hindras helt inom stora

% Denna sida av iganderitten anges utryckligen i Artikel 14 (2), Grundgesetz fiir die
Bundesrepublik Deutschland: ”Eigentum verpflichtet”. Ndgon motsvarande principiell
regel finns inte i den svenska regeringsformen.

% Se 2:15 3 st. RE I vanlig lag kan bestimmas undantagssituationer dir ersittning ska
utga.
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arealer; allminintresset av att skydda hotade arter och deras livsmiljoer
dr s starke att intringet inte ses som en form av “taking” (expropriation
och vissa slags ridighetsinskrinkningar).”® Omvint ter sig vissa effekter
av "miljofarlig verksamhet” (sisom forfulad landskapsbild) som timligen
harmlésa i jimforelse med artutrotning.”” Det finns argument for ett nytt
tinkande.”®

Jag har inga stora forhoppningar om att nigot av de ovan nimnda
alternativen — att tillskjuta mer resurser f6r naturskydd, ate aligga kol-
lektivet ett ansvar for virdefulla livsmilj6er eller att 6verviga férindringar
av ersittningsprincipen — kommer att ses med nagon entusiasm hos stats-
makten. Och da 4terstir bara en fraga till de styrande i foregingslandet:
Hur ska forlusten av biologisk mangfald i Sverige stoppas senast 20202

9 Se vidare Michanek G; Principer for ersittning vid ridighetsinskrinkningar i vissa
stater. Med sirskild inriktning pd skydd for biologisk méngfald, Miljorittslig tidskrift
1996:1, s. 32 ff. Ritesldget i USA nir det giller "taking” och artskydd 4r detsamma 2016.
7 En annan forekommande uppfattning ir att verksamhetsutévare m.fl. utan ersitenings-
ritt bor f2 tala miljokrav som syftar till att motverka férorening och liknande stdrningar,
eftersom dessa kan nd omgivningen och utanfdr fastighetsgrinsen. Detta argument 4r
enligt min mening inte vertygande, dels eftersom principen “férorenaren betalar” gil-
ler dven nir féroreningen stannar inom fastigheten, dels eftersom #ven fysiska ingrepp i
naturen (t.ex. en skogsavverkning), kan inverka negativt pa ekosystemet i omgivningen,
men da med foljd att ersittning i princip utgér till den som triffas av krav pd att begrinsa
eller inte alls vidta dtgirden, se vidare om dessa fragor Michanek G; Markigare med ritt
att ddda? Miljorittslig tidskrift 1995:2, s. 155 ff.

% Maria Forsberg argumenterar i sin doktorsavhandling f6r méjligheten att utan ersitt-
ning kunna féreskriva om tvingande naturhinsyn for att méta vissa “centrala naturvards-
biologiska behov, sdsom att inte avverka i anslutning till vattendrag”. Se Forsberg M;
Skogen som livsmiljo. En riittsvetenskaplig studie om skyddet for biologisk mingfald, Uppsala
universitet, 2012. Denna och andra fragor kring ersittningsprincipen behandlas inom
ramen ett forskningsprojekt (se ovan not 1).
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Landscape Planning—DPaving the Way
for Effective Conservation of Forest
Biodiversity and a Diverse Forestry?*

Abstract: Globally, intensive forestry has led to habitat degradation and frag-
mentation of the forest landscape. Taking Sweden as an example, this devel-
opment is contradictory to international commitments, EU obligations, and
to the fulfillment of the Parliaments environmental quality objective “Living
Forests”, which according to Naturvirdsverket (The Swedish Environmental
Protection Agency) will not be achieved in 2020 as stipulated. One important
reason for the implementation deficit is the fragmented forestry management.
In a forest landscape, felling and other measures are conducted at different
times on separate forest stands (often relatively small units) by different oper-
ators. Consequently, the authorities take case by case decisions on felling re-
strictions for conservation purposes. In contrast, conservation biology research
indicates a need for a broad geographical and strategical approach in order
to, in good time, select the most appropriate habitats for conservation and
to provide for a functioning connectivity between different habitats. In line
with the EU Commission, we argue that landscape forestry planning could
be a useful instrument to achieve ecological functionality in a large area.
Landscape planning may also contribute to the fulfilment of Sweden’s climate
and energy policy, by indicating forest areas with insignificant conservation
values, where intensive forestry may be performed for biomass production etc.

* Forests 2018, 9, 523, p. 1-15.
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Forest owners should be involved in the planning and would, under certain
circumstances, be entitled to compensation. As state resources for providing
compensation are scarce, an alternative could be to introduce a tax-fund sys-
tem within the forestry sector. Such a system may open for voluntary agree-
ments between forest owners for the protection of habitats within a large area.

Keywords: biodiversity; boreal forest; landscape planning; fragmentation;
habitat protection; habitats directive; birds directive; Aichi targets; compen-
sation; tax-fund

1. Introduction

Biodiversity in forest ecosystems is under threat worldwide'. The global
community has acknowledged the urgency of the problem and inten-
tions and actions to conserve forest biodiversity have been multilaterally
agreed upon through, e.g., the Aichi Biodiversity Targets, and the United
Nations Millennium Development Goals.

A country like Sweden has for example, besides signing the interna-
tional agreements mentioned above, since 1994 recognized the mainte-
nance of forest biodiversity as an objective equally important to sustaina-
ble good yield?, in Section 1 of the Forestry Act (1979:429). The biodiver-
sity objective is further developed in different non-legal documents, such
as the environmental quality objective “Sustainable Forests”, adopted by
the Swedish parliament in 1999°. This decision recognizes, inter alia, that
forests should “offer unique habitats for a variety of animal and plant
species”. The Swedish Environmental Protection Agency (SEPA) evalu-
ated the implementation of the objective in 2017 The report highlights,

! Betts, M.; Wolf, C.; Ripple, W.J.; Phalan, B.; Millers, K.A.; Duarte, A.; Butchart,
S.H.M.; Levi, T. Global forest loss disproportionately erodes biodiversity in intact land-
scapes. Nature 2017, 547, 441-444. [CrossRef] [PubMed]

2 Prop. 1992/93:226, Om en ny Skogspolitik, p. 27. Government bill on a New For-
est Policy. Available online: https://data.riksdagen.se/fil/AOAE3402-7DB4-4E92-8B13-
A24F1FDO77EF (accessed on 28 August 2018).

% 1998/99:MJU6, Miljspolitiken, and rskr. 1998/99:183. The Parliamentary Commit-
tee on Environmental and Agricultural Affairs Report, The Environmental Policy, and the
Formal Parliamentary Decision rskr. 1998/99:183. Available online: hteps://www.riksda-
gen.se/sv/dokument-lagar/arende/betankande/miljopolitiken_ GM0O1IM]JUG (accessed on
28 August 2018).

4 Naturvardsverket. Rapport 6749 Miljomalen — Arlz'g Uppfolining av Sveriges Nationella
Miljomal—The Environmental Objectives—Yearly Monitoring of the Swedish National En-
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inter alia, a shortage of old forests with maintained forest continuity,
multi-layered forests, untouched moist and wet forest environments as
well as access to dead wood. Many forest species are adversely affected
and biological diversity continues to be at risk. However, a positive ob-
servation is that the amount of dead wood and the number of remaining
green trees after final felling has begun to increase (see also’). Still, SEPA
concludes that the environmental quality objective cannot be achieved
within the stipulated 2020 deadline given existing and approved legal
instruments and voluntary protection arrangements. According to SEPA,
it is not possible to predict the future of forest biodiversity.

To achieve the international and Swedish objectives for biodiversity, a
number of legal administrative tools are available for the Swedish admin-
istration, most of them based upon the Environmental Code (1998:808)
or the Forestry Act. The government may generally, directly in legisla-
tion, protect species, including their breeding sites and resting places,
according to the Species Protection Ordinance (2007:845), and has done
so to a considerable extent. Another approach is to protect a specific
geographical area, e.g., a nature reserve or a biotope protection area. The
Forest Agency is legally empowered to restrict or prohibit, in individ-
ual cases, activities within forestry (e.g., felling) if valuable biodiversity
is threatened. Complementary to the coercive tools, taxes or other eco-
nomic incentives may be used to stimulate conservation, and voluntary
agreements may be entered between the state and the forest owner or
between different forest owners®. Certification of forests is also a volun-
tary instrument.

The choice of conservation alternative depends on several factors. As
most forests in Sweden are privately owned, protecting areas in the form
of, for example, nature reserves can be very expensive and is in practice
often not possible. Furthermore, restrictions to protect biodiversity are
often in conflict with forest landowners’ interests and with the public
interest to achieve a high timber production, which is further empha-
sized by the importance of the forest as a key renewable energy resource.

vironmental Objectives; Naturvirdsverket: Bromma, Sweden, 2017; pp. 199-200. ISBN
978-91-620-6749-6.

> Jonsson, B.G.; Ekstrom, M.; Esseen, PA.; Grafstrom, A.; Stihl, G.; Westerlund, B.
Dead wood availability in managed Swedish forests—Policy outcomes and implications
for biodiversity. For. Ecol. Manag. 2016, 376, 174-182. [CrossRef]

¢ Widman, U. Shared responsibility for forest protection? For. Policy Econ. 2015, 50,
220-227. [CrossRef]
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Lindahl et al.” argue that the equal weighting of production and environ-
mental objectives in the Forestry Act together with a ‘more of everything’
approach have stimulated rather than resolved such goal conflicts. The
difficulty of coordinating conservation alongside production at a spatial
scale that is meaningful for conservation is further complicated by the
“freedom with responsibility” governance principle in the Swedish for-
estry sector. This principle essentially devolves the responsibility to bal-
ance the conflicting goals to the private sector®. Devolving conservation
decisions which require concerted action at a large spatial scale to private
forest owners has not proven widely successful in the Swedish case.

In order for conservation measures to be both cost efficient and pro-
portionate (with regard to opposite interests), decisions on measures
should be based upon adequate information on the specific ecological
conditions in a large area. Such information may indicate that a forest
area should be legally protected, but it may also show that other less
far-reaching instruments may be used, e.g., voluntary instruments, to
ensure connectivity between different habitats. In this paper, we argue
that landscape planning is an instrument that could provide useful eco-
logical information for future decisions on forest management and, de-
pending on the content and legal status of the plan, guide or even govern
such decisions. The plan can support both production and conservation
objectives in the landscape. More specifically, we argue that forest land-
scape planning could provide for stricter conservation requirements in
some areas, while more intensive forest production may be conducted in
other areas (e.g., for biomass production as a climate change mitigation
measure). If this variety of conservation requirements is accepted, we also
need to consider how landowners that take more responsibility for nature
conservation than others could be economically compensated, thereby
promoting horizontal equity.

This work is a first presentation of the work conducted within the
multi-scientific research programme “Landscape Planning for Forest Bio-
diversity and A Diverse Forestry”, with the objective to introduce rele-
vant issues for forest landscape planning from the perspective of conser-

7 Lindahl, K.B.; Sténs, A.; Sandstrom, C.; Johansson, J.; Lidskog, R.; Ranius, T;
Roberge, J.-M. The Swedish forestry model: More of everything? For. Policy Econ. 2017,
77, 44-55. [CrossRef]

8 Lofmarck, E.; Uggla, Y.; Lidskog, R. Freedom with what? Interpretations of “responsi-
bility” in Swedish forestry practice. For. Policy Econ. 2017, 75, 34—40. [CrossRef]
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vation biology, environmental law, and forest economics. Although our
geographical focus is Sweden, many of the issues we raise apply to forest
landscape planning in general.

2. Biodiversity in Swedish Forests

Most of Sweden’s forest (about 70%) is boreal coniferous forest domi-
nated by Scots pine (Pinus sylvestris L.), Norway spruce (Picea abies (L.)
H. Karst.), and Silver birch (Betula pendula Roth). Most of the remain-
der is hemiboreal forest in which generally a greater variety of deciduous
species occur such as aspen (Populus tremula L.) and alder (Alnus spp.).
Many vertebrate and invertebrate species are (partly) dependent on forest
ecosystems, such as the moose (Alces alces (Linnaeus, 1758)), several red-
listed woodpecker species like the white-backed woodpecker (Dendroco-
pos leucotos (Bechstein, 1803)), lesser spotted woodpecker (Dendrocopos
minor (Linnaeus, 1758)), and the black woodpecker (Dryocopus martius
(Linnaeus, 1758)), large predators like the lynx (Zynx /ynx (Linnaeus,
1758)) and the golden eagle (Aquila chrysaetos (Linnaeus, 1758)), and
numerous deadwood associated (saproxylic) species.

Globally, intensive forestry has led to habitat degradation and fragmen-
tation, resulting in a severely threatening situation for many forest organ-
isms’. Sweden, providing ten percent of the saw timber, pulp, and paper
that is traded on the global market, while holding merely one percent of
19" is no exception. Today, the main
management operations include clear-felling, soil preparation, planting
or natural regeneration, and thinning. The long-term trend in Swedish
forests since the introduction of mechanized forestry in the 1950’ and
1960’s'! is that the forest stands are becoming younger, denser, increas-
ingly dominated by monocultures of coniferous species, less affected by

the world’s commercial forest area

9 Betts, M.; Wolf, C.; Ripple, W.J.; Phalan, B.; Millers, K.A.; Duarte, A.; Butchart,
S.H.M.; Levi, T. Global forest loss disproportionately erodes biodiversity in intact land-
scapes. Nature 2017, 547, 441-444. [CrossRef] [PubMed]

10 KSLA. Forests and Forestry in Sweden; Royal Swedish Academy of Agriculture and For-
estry: Stockholm, Sweden, 2015; p. 2. Available online: https://www.skogsstyrelsen.se/
globalassets/in-english/forests-and-forestry-in-sweden_2015.pdf (accessed on 28 August
2018).

1 Ostlund, L.; Zackrisson, O.; Axelsson, A.-L. The history and transformation of a
Scandinavian boreal forest landscape since the 19th century. Can. J. For. Res. 1997, 27,
1198-1206. [CrossRef]
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natural fire outbreaks, largely void of dead wood (although there is a
trend that suggests that levels of dead wood have recently been increas-
ing)'%, and create a landscape that is becoming more fragmented'® 4.
Such changes have led to a decline in species that are associated with
sun-exposed conditions, deciduous broad-leaved trees, and dead wood,
such as saproxylic species, but also their predators such as woodpeckers'.
At present, close to 2300 species that count forests as an important habi-
tat are red-listed in Sweden!®.

Of Sweden’s productive forest area, which is defined as having a vol-
ume increment of 21 m3 ha-1 year-1, 4% is formally protected and
classified as, for example, nature reserve, biotope protection area, or Nat-
ura 2000 area', although the restrictions and protection vary from area
to area. In addition, according to statistics published in 2017, 5.2% of
the productive forest area is voluntarily set aside by forest owners through
private agreements, 6% of this is protected area in forests adjacent to the
mountains'®. This means that more than 90% of the productive forest
land lacks formal or informal protection of any kind (except the general
protection of species, see Section 4).

In a European comparison, Sweden in sum has the second largest
amount of protected forest area with no active intervention, surpassed

12 Jonsson, B.G.; Ekstrom, M.; Esseen, PA.; Grafstrom, A.; Stahl, G.; Westerlund, B.
Dead wood availability in managed Swedish forests—Policy outcomes and implications
for biodiversity. For. Ecol. Manag. 2016, 376, 174-182. [CrossRef]

13 Siitonen, J. Forest management, coarse woody debris and saproxylic organisms: Fen-
noscandian boreal forests as an example. Ecol. Bull. 2001, 49, 11-41.

14 Bernes, C. Biodiversity in Sweden. Monitor 22; Swedish Environmental Protection
Agency: Stockholm, Sweden, 2011; p. 280. ISBN 978-91-620-1291-5.

15 Berg, A.; Ehnstrom, B.; Gustafsson, L.; Hallingback, T.; Jonsell, M.; Weslien, J.
Threatened Plant, Animal, and Fungus Species in Swedish Forests: Distribution and Hab-
itat Associations. Conserv. Biol. 1994, 8, 718—731. [CrossRef]

16" Sandstrom, J.; Bjelke, U.; Carlberg, T.; Sundberg, S. Tillstand och Trender for Arter och
Deras Livsmiljoer-Ridlistade Arter i Sverige 2015; Artdatabanken Rapporterar 17; Artda-
tabanken, SLU: Uppsala, Sweden, 2015.

17" Sveriges Officiella Statistik. Skyddad Natur. 2018, p. 3. Official Statistics of Sweden. Pro-
tected Nature. Available online: hteps://www.scb.se/contentassets/e419dfae78ef4162a2b-
4b2c4bd4ef4e4/mi0603_2017a01_sm_mi41sm1801.pdf (accessed on 28 August 2018).
18 Skogsstyrelsen. Avrapportering av Regeringsuppdrag om Frivilliga Avsittningar. [The
Forest Agency Reporting from a Governmental Assignment Concerning Voluntary Set-
ting Aside of Land]; 2017/4. 2017. Available online: https://www.skogsstyrelsen.se/
globalassets/aga-skog/skydda-skog/om-regeringsuppdraget-frivilliga-avsattningar. pdf (ac-
cessed on 28 August 2018).
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only by Finland. Strict forest protection without intervention is more
common in the Nordic and Baltic countries, while Southern European,
Central and Northwestern countries prefer to implement strategies with
active management for biodiversity'’.

Figure 1 compares Sweden’s forest cover and share of protected area
to the other Nordic countries, as well as selected countries from Central,
Southern, and Eastern Europe. The share of protected areas has increased
in all of these countries since the Millennium shift. Sorting the countries
by total forest cover shows that protected area shares tend to be higher in
countries with smaller total forest cover.
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Figure 1. Trends in protected area shares. Protected area categories corre-
spond to MCPFE (Ministerial Conference on the Protection of Forests
in Europe) Classes 1.1, 1.2, and 1.3 for the management objective “bio-
diversity conservation”. Data source: FOREST EUROPE/UNECE/FAO
2016

Still, safeguarding biodiversity by formally protecting areas (e.g., as na-
ture reserves) is not going to work without functionally connected areas

Y FOREST EUROPE. State of Europes Forests 2015; FOREST EUROPE: Zvolen, Slo-
vakia, 2015.

20 Forest Europe. Database: Protected Forests (Indicator 4.9.) by Land Use Cate-
gory, MCPFE Class, Country and Year. 2016. Available online: http://w3.unece.org/
PXWeb2015/pxweb/en/STAT/STAT__26-TMSTAT1 040-TM15_BD1/110_en_
TM15_4_9_r.px/?rxid=0a46486c—5a6e—40af-b1c6-7abc3c7b0e91 (accessed on 28 Au-
gust 2018).
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of high-quality habitat within the unprotected land. This is increasingly
acknowledged today in conservation literature?"" 22, As is explained below
(Section 5), landscape planning may serve as an important instrument to
achieve the needed connectivity.

3.  Sweden Is Legally Obliged to Protect Forest
Biodiversity

The insufficient biodiversity in Swedish forests is also problematic with
regard to Sweden’s international and EU obligations. Sweden is a party of
the Convention on Biological Diversity (CBD). The CBD parties adopted
a strategic plan in Nagoya 2010 including the so-called “Aichi targets”,
with the overall objective to effectively “halt the loss of biodiversity” and
thereby “ensure that by 2020 ecosystems are resilient and continue to
provide essential services” (COP 10 Decision X/2, Annex, 12). Aichi tar-
get 5 relates to forests: “By 2020, the rate of loss of all-natural habitats,
including forests, is at least halved and where feasible brought close to
zero, and degradation and fragmentation is significantly reduced.”
Complying with the Nagoya decision is politically relevant, but the
decision has no legal status. The Convention is formally legally binding
for the parties, but the articles are not precise and leave much discretion
to the parties with regard to their implementation on a national level.
However, as the EU is one of the parties of the CBD, the precondi-
tions for legal enforcement become fundamentally different for Sweden
and other EU member states. To implement Aichi target 5, the EU Par-
liament adopted a separate, more detailed strategy in 2011, including
forestry management planning®. As the EU, in contrast to the CBD,
provides an arsenal of effective legal instruments for implementation of
the political strategy, Swedish forest management is directly impacted.
The core EU legislation in this context is the Council Directive 92/43/

2l Lindenmayer, D.B.; Cunningham, S.A. Six principles for managing forests as ecologi-
cally sustainable ecosystems. Landsc. Ecol. 2013, 28, 1099-1110. [CrossRef]

22 Lindenmayer, D.B.; Fischer, J. Tackling the habitat fragmentation panchreston. Trends
Ecol. Evol. 2007, 22, 127-132. [CrossRef] [PubMed]

% European Parliament resolution of 20 April 2012, On Our Life Insurance, Our Nat-
ural Capital: An EU Biodiversity Strategy to 2020 (2011/2307(INI), Item 75. Available
online: http://ec.europa.eu/environment/ nature/biodiversity/comm2006/pdf/EP_reso-
lution_april2012.pdf (accessed on 28 August 2018).
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EEC of 21 May 1992 on the conservation of natural habitats and of wild
fauna and flora (Habitats Directive) and Directive 2009/147/EC of the
European Parliament and of the Council of 30 November 2009 on the
conservation of wild birds (Birds Directive). The two nature directives
establish two complementary systems for the conservation of nature; the
Nature 2000-network and the strict protection scheme for certain listed
species and habitats. Accordingly, all EU member states are obliged to
protect specific areas within the EU ecological network Natura 2000 (for
a cross-country comparison of the Natura 2000 implementation process,
see Weiss et al.?%). Currently, forest ecosystems and agro-ecosystems take
up the largest shares of national protected areas and Natura 2000 areas in
Europe; respectively 31% and 28% in national protected areas and 46%
and 38% in Natura 2000 areas®.

The provisions on species protection prohibit—generally—the killing,
disturbance of, and damage to many species (including, e.g., eggs and
nests). The Habitats Directive also generally prohibits the “deterioration
or destruction of breeding sites or resting places” for a number of species
listed as “strictly protected”. Due to this general legal protection, Sweden,
like all other member states, is obliged to protect forest biodiversity also
outside the formally protected areas. The EU Commission supervises the
compliance with EU legislation, and can eventually bring the state before
the European Court of Justice. A number of such infringement cases in

the past have concerned the violation of the Birds or Habitats directives®.

24 Weiss, G.; Sotirov, M.; Sarvasovd, Z. Implementation of Natura 2000 in forests. In
Natura 2000 and Forests: Assessing the State of Implementation and Effectiveness; Sotirov,
M., Ed.; European Forest Institute: Joensuu, Finland, 2017.

% European Environment Agency (EEA). Protected Areas in Europe—An Over-
view. Available online: https://www.eea.europa.eu/publications/protected-areas-in-eu-
rope-2012 (accessed on 28 August 2018).

26 Langlet, D.; Mahmoudi, S. EU Environmental Law and Policy, 1 st ed.; Oxford Uni-
versity Press: Oxford, UK, 2016; pp. 351-362. ISBN 978-0-19-875393-3 (pbk).
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4. Current Legal Preconditions in Sweden for
Biodiversity Conservation in Unprotected
Forest Areas

As mentioned in the introduction, in Sweden the Forestry Act and the
Environmental Code include different legal instruments for the conser-
vation of forest biodiversity. The “base” is in regulations under the Forest
Act, including certain general, relatively lenient, conservation restrictions.
The Environmental Code provides for more far-reaching requirements;
through the protection of areas; the Forest Agency’s power to impose
additional requirements in individual cases; and the general protection of
species under the Species Protection Ordinance.

The application of legal conservation instruments restricts, more or
less, landowners’ right to make use of forest land, e.g., to carry out felling
(used as an example in the following). With the exception of require-
ments under the Species Protection Ordinance, the landowner is entitled
to compensation if restrictions “considerably obstruct ongoing land use
on the relevant part of the property” (Chapter 2, Section 15 of the Con-
stitution and Chapter 31, Section 4 of the Environmental Code). This
is a rather complicated norm?®” 2. In short, guidelines in the preparatory
works indicate that 10% of the value of the relevant forest area (basically
determined by the age of the trees in this area) is what the landowner
should be able to tolerate at most®’. In practice, the percentage is some-
times lowered to 5% or 2% of the relevant forest area, depending on the
economic value of the forest®®; the higher the economic value, the lower

¥ Forsberg, M. Landskapsplanering for naturvird och virkesproduktion—Sirskilt med
koppling till ersiteningsritten. Nord. Environ. Law J. 2018, 1, 89-92.

28 Forsberg, M. Skogen som Iivsmiljo: En Rittsvetenskaplig Studie om Skyddet for Biologisk
Mingfald— The Forest as Habitat. A Legal Scientific Study on the Protection of Biodiversity;
Uppsala Universitet: Uppsala, Sweden, 2012; pp. 134-147. ISBN 978-91-506-2297-3.
29 1986/87:BoUl om en ny Plan- och Bygglag m.m. [The Parliamentary Committee
on Housing Affairs Report Concerning a New Plan- and Building Act]. p. 150. Availa-
ble online: https://data.riksdagen.se/fil/ SEA7AFDE-2814-4977-BB52-5381919C332C
(accessed on 28 August 2018).

30 Skogsstyrelsen. Skogsstyrelsens Tillimpning av Toleransniva vid Olika Nettovirden pd
Skogsobjektet—The Swedish Forest Agency’s Application of Tolerance Level at Different
Net Values of Forests. 2018. Available online: https://www.skogsstyrelsen.se/globalassets/
lag-och-tillsyn/ skogsvardslagen/intrangsbegransningskurvan.pdf (accessed on 28 August
2018).
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the percentage. However, in addition, conservation restrictions should in
no case amount to a value that is more than trivial (“bagatellartat”) in ab-
solute monetary terms (“absoluta tal”). This extra protection of the prop-
erty right applies, in particular, where the timber value in the relevant
forest area is very high®!. It is not possible to determine precisely where
the limit is in absolute monetary terms, but two cases from the Kam-
marritten (Administrative Court of Appeal) give some guidance®?. In
the first case (Kammarritten i Goteborg 5238-07), a restriction in felling
amounting to 300,000 Swedish crowns was regarded as more than trivial
in absolute monetary terms (ca. 4.5% of the total timber value notified
for felling). In the other case (Kammarritten i Jonkoping 2928-10), the
amount of 199,000 Swedish crowns was considered trivial in absolute
monetary terms (ca. 3% of the total timber value notified for felling).

Although there are different legal instruments available, some of them
formally providing for far-reaching restrictions, it is in practice some-
times difficult to achieve effective conservation of forest biodiversity. One
reason is the lack of financial resources needed in order to pay landowners
entitled to compensation, according to the legal norm just mentioned.
This compensation amounts to 125% of the loss according to the Swed-
ish Expropriation Act (1972:719, Chapter 4, Section 2). If the state lacks
economic resources to pay, and fails to enter into an agreement with the
landowner, the authorities are in practice forced to allow felling despite
the destruction of valuable habitats.

Another reason for ineffective protection is the lack of time and ad-
ministrative resources of the Forest Agency, which must react within six
weeks to a submitted felling notification in order to impose conservation
requirements. The Agency receives a great number of notifications, e.g.,
61,942 for regeneration fellings in the year 2017%, but often lacks sufhi-
cient information on the ecological situation in the area notified regard-

31 1986/87:BoUl om en ny Plan- och Bygglag m.m. [The Parliamentary Committee
on Housing Affairs Report Concerning a New Plan- and Building Act]. p. 150. Availa-
ble online: https://data.riksdagen.se/fil/ SFA7AFDE-2814-4977-BB52-5381919C332C
(accessed on 28 August 2018).

32 Skogsstyrelsen. Miljshidnsyn som ska tas Enligt Skogsvirdslagen: Required Measures
for Environmental Protection according to the Forestry Act. Available online: hteps://
www.skogsstyrelsen.se/lag-och-tillsyn/ skogsvardslagen/miljohansyn-som-maste-tas/ (ac-
cessed on 28 August 2018).

3 Statistiska Centralbyran. Statistiska Meddelanden; JO0314 SM 1801; Statistiska Cen-
tralbyrdn: Stockholm, Sweden, 2018.
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ing felling and the surrounding ecosystem, concerning, inter alia, the oc-
currence of listed species and habitats and connecting corridors between
habitats (the obligation on the landowner to provide such information is
very lenient). The risk is obvious that notified felling “slips through” even
though stricter conservation measures would have been motivated in the
individual cases.

A third reason for ineffective biodiversity control can be summarized
with the word fragmentation®®. Felling is often conducted within rel-
atively small land units, by different operators and at different times.
Decisions on biodiversity conservation in connection with felling nor-
mally relate to these specific areas and occasions. This fragmented forestry
protection has implications for the many forest species that require con-
tiguous forests, larger than average single forest stands. Fragmentation of
old-growth forest is considered to be an important factor contributing to
the decline of a number of forest-associated species in Fennoscandia®.
The capercaillie (7erao urogallus (Linnaeus, 1758)) is an example of a for-
est species that requires large areas of mature or even pristine forest habi-
tat®® 3. As a consequence, it is not surprising that capercaillies are quite
sensitive to landscape-level habitat alteration®®. It has been suggested that
at large spatial scales, more effort needs to be focused towards preserva-
tion of the overall forest cover, especially around functioning capercaillie
breeding sites® “* 1. Another example is the white-backed woodpecker

34 Fahrig, L. Effects of Habitat Fragmentation on Biodiversity. Annu. Rev. Ecol. Evol. Syst.
2003, 34, 487-515. [CrossRef]

% Kouki, J.; Léfman, S.; Martikainen, P; Rouvinen, S.; Uotila, A. Forest fragmentation
in Fennoscandia: Linking habitat requirements of wood-associated threatened species to
landscape and habitat changes. Scand. J. For. Res. 2001, 16, 27-37. [CrossRef]

36 Gjerde, L.; Wegge, P. Spacing Pattern, Habitat Use and Survival of Capercaillie in a
Fragmented Winter Habitat. Ornis Scand. 1989, 20, 219. [CrossRef]

37 Swenson, J.E.; Angelstam, P. Habitat separation by sympatric forest grouse in Fen-
noscandia in relation to boreal forest succession. Can. J. Zool. 1993, 71, 1303-1310.
[CrossRef]

38 Storch, I. Annual Home Ranges and Spacing Patterns of Capercaillie in Central Eu-
rope. J. Wildl. Manag. 1995, 59, 392. [CrossRef]

% Lindén, H.; Pasanen, J. Capercaillie leks are threatened by forest fragmentation.
Suomen Riista 1987, 34, 66-76.

40 Helle, P; Helle, T.; Lindén, H. Capercaillie (Tetrao urogallus) Lekking sites in frag-
mented Finnish forest landscape. Scand. J. For. Res. 1994, 9, 386-396. [CrossRef]

41 Lindén, H.; Danilov, P1.; Gromtsev, A.N.; Helle, P; Ivanter, E.V.; Kurhinen, J. Large-
scale forest corridors to connect the taiga fauna to Fennoscandia. Wildl. Biol. 2000, 6,

179-188. [CrossRef]
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(Dendrocopos leucotos), which requires relatively large patches of deciduous
dominated forests with plenty of dead wood*> > 4. Since it is currently
critically endangered in Sweden®> 46, 2 large-scale restoration project was
set up in the early 2000s to benefit the species?’. However, it is shown
that the effectiveness of the project could have benefitted from improved
landscape planning, since in some areas sites dedicated for restoration
were too few, small, or located too far from one another?®. Restoration of
forest ecosystems and allowing natural disturbances to promote unevenly
aged forests with several successional stages and large amounts of coarse
woody debris may be effective strategies that could potentially benefit
several forest-associated species®.

How does the legal control outside protected areas respond to situa-
tions as described above? Implementing the EU Nature Directives, Sec-
tion 4 of the Swedish Species Protection Ordinance prohibits the damag-
ing of breeding sites (and also resting places) for birds and certain other
species. Following the EU Commission guidelines, this does not entail a
protection of every single habitat. Instead, the “ecological functionality”

42 Angelstam, PK.; Biitler, R.; Lazdinis, M.; Mikusinski, G.; Roberge, ].M. Habitat
thresholds for focal species at multiple scales and forest biodiversity conservation-dead
wood as an example. Ann. Zool. Fenn. 2003, 40, 473-482.

4 Aulén, G. Ecology and Distribution History of the White-Backed Woodpecker Dendro-
copos leucotos in Sweden; Swedish University of Agricultural Sciences: Uppsala, Sweden,
1988; ISBN 91-576-3340-1.

4 Carlson, A. The effect of habitat loss on a deciduous forest specialist species: The
White-backed Woodpecker (Dendrocopos leucotos). For. Ecol. Manag. 2000, 131, 215—
221. [CrossRef]

45 Stighill, K. Dendrocopos leucotos; Artdatabanken: Uppsala, Sweden, 2010.

46" Artdatabanken. Available online: http://artfakta.artdatabanken.se/taxon/100046 (ac-
cessed on 28 August 2018).

7 Naturvardsverket. Atgirdsprogram for Bevarande av Vitryggig Hackspett (Dendrocopos
leucotos) och dess Livsmiljoer. Action Plan for the Conservation of the Swedish Population of
White-backed Woodpecker (Dendrocopos leucotos); Naturvirdsverket: Stockholm, Sweden,
2005.

48 Hof, AR; Hjileén, J. Are we restoring enough? Simulating impacts of restoration
efforts on the suitability of forest landscapes for a locally critically endangered umbrella
species. Restor. Ecol. 2017, 5, 207. [CrossRef]

4 Kouki, J.; Lofman, S.; Martikainen, P; Rouvinen, S.; Uotila, A. Forest fragmentation
in Fennoscandia: Linking habitat requirements of wood-associated threatened species to
landscape and habitat changes. Scand. J. For. Res. 2001, 16, 27-37. [CrossRef]
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of breeding sites must be safeguarded®’, which sometimes paves the way
for a selection among several habitats for conservation (it is in practice
sometimes complicated to determine the number of needed breeding
sites, due to the lack of ecological data). However, in a fragmented for-
estry management and control, this selection may become random. The
Swedish Forest Agency must allow the destruction of breeding sites in
its case by case assessment of felling notifications until the remaining
breeding sites are so few that the ecological functionality in the region
is threatened. Then, in contrast, the Forest Agency is obliged to halt the
next felling to comply with the Species Protection Ordinance (and the
Habitats Directive). This “first come, first served” approach counteracts
a strategic conservation approach and a prioritizing of the most valuable
conservation objects.

Although the international obligations and framework conditions are
identical for all EU member countries, national implementation of forest
conservation policies can differ substantially between them. To put the
Swedish example in perspective relative to other selected EU member
countries we briefly describe forest conservation governance in four of the
countries presented in Figure 1 that represent different regions of the EU:
Germany, Portugal, Croatia, and Finland. In Germany, the federal law
on forests provides general provisions at a national level, but the German
“Linder” are responsible for the more detailed design of forest policies’’.
Moreover, biodiversity conservation in forests is addressed in various pro-
grams and strategies at different levels of governance. Portugal focuses on
conservation through active sustainable forest management rather than
the Scandinavian model of conservation through zero or minimal inter-
vention. This is deemed necessary to cope with the high risk of forest fires
and threats related to harmful biotic agents®. Croatia has more protected
forest areas with no intervention than Portugal. However, approximately
three-quarters of the forest area is State-owned and 18% forms part of

5% Directorate-General for Environment. Guidance Document on the Strict Protection
of Animal Species of Community Interest under the Habitats Directive 92/43/EEC.
Available online: http://ec.europa.eu/ environment/nature/conservation/species/guid-
ance/pdf/guidance_en.pdf (accessed on 28 August 2018).

51 Weber, N. Participation or involvement? Development of forest strategies on national
and sub-national level in Germany. For. Policy Econ. 2018, 89, 98-106. [CrossRef]

52 European Commission. The EU Environmental Implementation Review Country
Report—Portugal. COM (2017) 63 Final. Available online: http://ec.curopa.eu/environ-
ment/eir/pdf/report_pt_en.pdf (accessed on 28 August 2018).
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the national system of protected areas®. Forest owners are entitled to full
compensation if the use of forest resources is prohibited for the sake of
conserving a certain habitat or species’®. In Finland, the preconditions
for forestry are widely similar to Swedish conditions, as is the manage-
ment system. To a large extent, conservation measures are conducted on
a voluntary basis with only a minimum set of legal requirements, such
as the protection of habitats of special importance®> %°. As many other
EU Member States, Finland is struggling to implement the requirements
in the EU Nature Directives. About 80% of the habitats protected by
the Habitats Directive do not have a favourable conservation status”,
and although the wording of the Finnish legislation corresponds to the
EU protection of breeding sites and resting places of listed species, such
protection can be questioned in practice®®. Landscape planning of forest
management has been suggested as a tool for more sustainable forestry™.
The existing landscape approaches in Finland, such as Regional Forest
Programmes, are often general in nature and of less practical meaning in
the concrete management®.

5.  Forest Landscape Planning
5.1 Background

Due to the problems described in Section 4, the chief question to be
addressed in this part is if landscape planning can contribute to a more
effective conservation of forest biodiversity. We will also discuss the plan-

5% Lovric’, M.; Lovric’, N.; Schraml, U.; Winkel, G. Implementing Natura 2000 in
Croatian forests: An interplay of science, values and interests. /. Nat. Conserv. 2018, 43,
46—66. [CrossRef]

54 Lovric’, M.; Lovric’, N. Integration of Nature Protection in Forest Policy in Croatian;
INTEGRATE Country Report. 2013. Available online: htep://www.eficent.efi.int/files/
attachments/eficent/projects/croatia.pdf (accessed on 28 August 2018).

55 Pappila, M. Forestry and no net loss principle. The possibilities and need to imple-
ment NNL in forest management in Finland. Nord. Environ. Law J. 2018, 1, 60-74.

56 Peltola, T.; Tuomisaari, J. Re-inventing forestry expertise: Strategies for coping with
biodiversity protection in Finland. For. Policy Econ. 2016, 62, 11-18. [CrossRef]

57 Pappila, M. Forestry and no net loss principle. The possibilities and need to imple-
ment NNL in forest management in Finland. Nord. Environ. Law J. 2018, 1, 60-74.

8 Op. cit.

7 Op. cit.

% Op. cit.
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ning instrument as a tool to provide for more variation in forest produc-
tion.

Forest planning is not a new policy instrument. It is already used in
several countries (e.g., France and the USA). At EU level, the Parliament
sees forest planning as an important policy tool in the strategy to imple-
ment the Nagoya decision. With reference to the Aichi target 5 (supra,
Section 3), the Parliament calls upon the Member States to “adopt and
implement forest management plans taking account of appropriate pub-
lic consultation, including effective measures for the conservation and
recovery of protected species and habitats and related ecosystem servic-
es”®!. The Parliament views forest planning as one of the preventive tools
to avoid conflicts with the strict protection of species in the Habitats
Directive®.

In Sweden, the obligation to adopt a forest management plan was
abolished in 1994. Although many forest owners adopt such plans on
a voluntary basis, the Swedish Government has stressed that the lack of
planning in Swedish forests, and thereby the lack of knowledge, prevents
the enforcement of environmental objectives and production goals®.
With a few exceptions for larger forest companies, the management and
conservation of Swedish forests are not planned from a landscape per-
spective.

While landscape planning is a challenge at the national level, creating
a consistent management network across Europe is even more so. Related
to Natura 2000 sites, Greenwood et al. argue that a key challenge in the
future will be to develop ways to manage these sites across countries as a
functioning ecological network®.

¢! European Parliament resolution of 20 April 2012, On Our Life Insurance, Our Nat-
ural Capital: An EU Biodiversity Strategy to 2020 (2011/2307(INI), Item 75. Available
online: http://ec.europa.eu/environment/nature/biodiversity/comm2006/pdf/EP_resolu-
tion_april2012.pdf (accessed on 28 August 2018).

92 Directorate-General for Environment. Guidance Document on the Strict Protection of
Animal Species of Community Interest under the Habitats Directive 92/43/EEC. Avail-
able online: http://ec.europa.eu/environment/nature/conservation/species/guidance/ pdf/
guidance_en.pdf (accessed on 28 August 2018).

6 En Skogspolitik i takt med Tiden. Prop. 2007/08:108. Government Bill, An Updated
Forest Policy. Available online: https://www.regeringen.se/rattsliga-dokument/proposi-
tion/2008/03/prop.-200708108/ (accessed on 28 August 2018).

64 Greenwood, S.; Jump, A.; Sotirov, M.; Marchetti, M.; Mikusinski, G.; Bastrup-Birk,
A.; Brotons, L.; Hermoso, V.; Parviainen, J. Effectiveness of Natura 2000 in forests in
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5.2 A System for Landscape Planning—Discussion

How should a landscape planning be performed and what should it
contain? We assume in the following that forest planning, for ecological
reasons, includes a relatively large geographical area with several forest
stands.

Firstly, the planning would necessitate a prior assessment of the distri-
bution and suitability of habitats and of important forest characteristics
(e.g., deadwood levels, stem density, the presence of gaps) within the
area. The focus could be to create a landscape in which species of conser-
vation importance (SCI), e.g., rare or red-listed species“’ 66
with viable populations. By using a number of SCI with known habitat
requirements as landscape value indicators, it is possible to identify which
kind of habitats and substrates are important to conserve or develop, such
as specific types of dead wood, forest age, tree composition etc. Data on
habitat quality is available on different web-pages (e.g., http://skogskarta.
slu.se/ and http://mdp.vic-metria.nu/ miljodataportalen/) or through
different national (authorities and universities) and regional (county ad-
ministrations) surveys. Thus, it is possible to match habitat requirements
with habitat availability on a landscape level and in this way identify
which areas should be prioritized for conservation and which have the
least priority. However, for landscape planning, not only stand quality is
important, but also the juxtaposition of the stand in the landscape. The
connectivity between stands, habitat area, availability of stepping stones
etc., are important factors for long-term sustainability, and these factors
should also be included when prioritizing stands for conservation or
management. Ideally, not only present qualities of the landscape, but also
former qualities should be included by conducting a gap analysis. This
analysis is important in order to understand potential extinction debts
and for producing guidelines on restoration requirements. However, this
final step is very time consuming and not always possible, at least not if
landscape planning will be performed on larger scales. There are several
free conservation planning tools available to aid planners in making edu-

will survive

EU-28. In Natura 2000 and Forests: Assessing the State of Implementation and Effectiveness;
Sotirov, M., Ed.; European Forest Institute: Joensuu, Finland, 2017.

% Hallingbick, T. Naturvirdsarter—Species of Conservation Interest; Artdatabanken SLU:
Uppsala, Sweden, 2013.

66 De Jong, J.; Dahlberg, A. Impact on species of conservation interest of forest harvest-
ing for bioenergy purposes. For. Ecol. Manag. 2017, 383, 37—48. [CrossRef]
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cated decisions in landscape planning (e.g., ZONATION (https://www.
helsinki.fi/en/researchgroups/metapopulation-research-centre/software),
and MARXAN (http://marxan.org/)).

By providing the ecological information necessary in order to select
areas for conservation, the plan can, at an early stage, prevent the negative
effects of a “first come first served” approach (see Section 4). The plan
can pave the way for early decisions that promote ecological functional-
ity of breeding sites. Such a preventive approach is recommended by the
EU Commission®”. However, whether ecological functionality is actually
achieved by the planning depends on various factors, such as whether the
plan is legally binding or not (see below).

Furthermore, the assessment can indicate that some of the areas lack
significant conservation values and potentials. The plan may indicate that
such areas should be used for more intensive forestry, e.g., in order to
provide for biofuel harvesting, which can be one part of the fulfilment of
Sweden’s climate and energy policies. For such areas, the general nature
conservation requirements, stipulated in the Swedish forestry legislation,
may seem unnecessary. It may also be regarded as rational to make exemp-
tions from some other restrictions in the forest legislation, e.g., regarding
fertilization or the use of exotic tree species (cf. the Triad model, [57]).
Such legal derogations would indicate a substantial shift in Swedish forest
policy and require political decisions. Given such a political position, a
forest landscape plan would be the core implementation instrument to
use in order to select those forest stands, lacking significant conservation
values, which can be relieved from certain legal restrictions. The present
state forestry control, including the system of felling notifications, would
be inadequate in this respect®.

Several legal and governance issues are related to landscape planning
and different options are possible. It is for instance necessary to discuss
if there should be one single overarching master plan or a system with
several planning levels instead, e.g., a master plan followed by different,
detailed operation plans for particular forest stands. The legal status of a

7 Directorate-General for Environment. Guidance Document on the Strict Protection of
Animal Species of Community Interest under the Habitats Directive 92/43/EEC. Avail-
able online: http://ec.europa.eu/environment/nature/conservation/species/guidance/ pdf/
guidance_en.pdf (accessed on 28 August 2018).

68 Michanek, G.; Pettersson, M. Rittsliga Forutsittningar for Intensivodling av Skog:
Faktaunderlag till MINT Utredningen; Sveriges Lantbruksuniversitet: Uppsala, Sweden,
2009; p. 42.
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landscape plan is also crucial. If the plan includes legally binding restric-
tions for landowners, it would be effective in relation to the conservation
objective, but the planning process would probably be relatively long,
not least as affected landowners would have the right to appeal to the
planning decision and to claim for economic compensation. It would
also be complicated to afterwards change a plan where the obligations are
“settled”. If the plan instead has the status of a guideline, or is binding
merely for authorities in their subsequent decision making, the planning
process should be faster and the content of the plan could afterwards
more easily adapt to new knowledge on the ecological situation etc.
Where a plan is not legally binding for landowners, these persons’ rights
to appeal and compensation would be triggered first when a conservation
authority—on the basis of the plan—takes a decision in an individual
case, e.g., if the Forest Agency decides to establish a “biotope protection
area” for a particular habitat.

Yet another important issue is how to develop a legal framework for
participation in the planning process, involving authorities, landowners
and the public, including environmental organisations. In order for the
planning system to be regarded as legitimate and to provide for adequate
ecological information on the particular forest stands, the law should set
up certain minimum requirements to guarantee dissemination of infor-
mation, consultation with involved parties, public meetings etc. There
are several legal statutes that may serve as models for public participation

provisions, e.g., the Plan and Building Act (2010:900).

6. Tax-Fund System
6.1 Background

A landscape forestry planning with stricter conservation requirements
than stipulated in the forestry legislation may directly or indirectly trig-
ger the constitutional right to compensation for forest owners (see above,
Section 4). It is reasonable to assume that the constitutional protection
of ownership is politically established and will not be significantly altered
for a long time. It is also very likely that state resources for compensating
landowners from time to time will be scarce in the future, as they have
been in the past. Voluntary measures have been and can be successful, but
they cannot assure a sufficiently strong, long-term protection, nor that
priority is given to the most valuable objects from a conservation point
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of view. If the above assumptions are correct, an alternative form of fi-
nancing is necessary® to ensure the necessary conservation. The fact that
state financial resources for conservation are limited makes economic ef-
ficiency all the more important.

One could argue that forest owners should have a collective corporate
social responsibility for the landscape they manage, which includes striv-
ing to achieve national biodiversity objectives and complying with EU
legislation. The Swedish hydropower sector is a case in point. The sector
has recently agreed to carry the costs for the review and environmental
updating of old permits for numerous installations within the entire sec-
tor (including compensation to operators). The commitment is one part
of a proposed new water management policy with the purpose to fulfill
Sweden’s obligations according to the EU Water Framework Directive’’.

For such a change in the code of conduct, where the forest sector takes
a collective responsibility, landscape policies need to be readily available
to divide the burden of conservation among forest owners. A tax-fund
system, building on the concept of common but differentiated responsi-
bility among forest landowners, could serve as a solution”". In a tax-fund
system, all forest owners in the landscape periodically make a monetary
contribution (e.g., a tax or fee) that is collected in a fund. The proceeds
are then used to compensate forest owners that must comply with restric-
tions that considerably restrict their ongoing land use. Both the collec-
tion and redistribution of the monetary contributions can be designed in
many ways, each with different advantages and challenges.

Croatia is the only EU country that, to the best of our knowledge, has
piloted a tax-fund system related to forests. This Green-Tax is prescribed
in the Croatian Law of Forests. It raises a fee on revenues of all economic
activities by legal and physical persons in Croatia. The state forest com-

% Michanek, G. Artskyddet, politiken och juridiken: Species protection, politics and
law. In Séirtryck ur Boken Bertil Bengtsson 90 dr; Blomstrand, S., Mattsson, D., Skarhed,
A., Eds.; Digitala Vetenskapliga Arkivet: Uppsala, Sweden, 2016; pp. 383-397.

70 Prop. 2017/18:243, Vattenmiljé och Vattenkraft. [Government Bill, Water En-
vironment and Hydro power]. p. 74. Available online: https://data.riksdagen.se/fil/
FC5D5C9C-440D-459B-A15E-7610DEE5CI10 (accessed on 28 August 2018).

71 Zabel, A.; Bostedt, G.; Ekvall, H. Policies for forest landscape management—A con-
ceptual approach with an empirical application for Swedish conditions. For. Policy Econ.
2018, 86, 13-21. [CrossRef]
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pany receives the proceeds to support the provision of generally beneficial
functions of the forest, which, inter alia, includes forest conservation’?.

6.2 Collection of Funds

The collection of funds among forest owners in the landscape can be
achieved through a tax or fee, as in the Croatian example, which itself
needs to be carefully designed, taking into account its regulatory steering
power. For example, harvest taxes, such as a yield tax levied on harvest
revenue or a unit tax levied on the volume of harvested timber, are known
to create incentives for delaying harvests. By contrast, a timber tax levied
on the value of trees creates incentives to harvest earlier. Lump-sum taxes
such as a site productivity tax based on the yield potential have no effect
on the timing of harvests’> 74,

6.3 Distribution of Funds

The choice of the distribution method depends on the relative weight
given to different criteria such as implementing a predefined conserva-
tion plan, achieving maximum connectivity between forest habitats set
aside, or targeting specific species such as the already mentioned caper-
caillie and white-backed woodpecker.

If an ecological landscape plan exists that defines which forest habitats
have highest priority, the fund can be used to compensate forest own-
ers for considerable obstruction of their ongoing land use, as discussed
above. However, such a heavy-handed top-down approach is unlikely to
be appreciated among landowners. Where legally possible to choose be-
tween different conservation alternatives, bottom-up approaches can be
an interesting option, allowing interested forest owners to jointly submit
a proposal for forest conservation activities to protect habitats. Experi-
ences with such approaches have been gained in Australia and Germany
where farmers voluntarily form land stewardship groups that propose

72 Lovric’, M.; Lovric’, N. Integration of Nature Protection in Forest Policy in Croatian;
INTEGRATE Country Report. 2013. Available online: htep://www.eficent.efi.int/files/
attachments/eficent/projects/croatia.pdf (accessed on 28 August 2018).

73 Amacher, G.S.; Ollikainen, M.; Koskela, E. Economics of Forest Resources; MIT Press:
Cambridge, MA, USA, 2009.

74 Englin, J.E.; Klan, M.S. Optimal taxation: Timber and externalities. /. Environ. Econ.
Manag. 1990, 18, 263-275. [CrossRef]
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biodiversity conservation actions”. If funded, farmers collaborate in im-
plementing the conservation actions. This approach can be transferred
to the forest context where, as discussed above, conservation measures
implemented across adjoining estates are often more effective than meas-
ures implemented at the single estate level. Although based on voluntary
solutions, a bottom-up approach could function as an important part
of a preventive management model implementing, for example, EU re-
quirements on ecological functionality.

When connectivity between set aside sites is given high priority, ag-
glomeration bonus payments can be offered as an incentive to set aside
contiguous forest areas’®””. An agglomeration bonus is an incentive pay-
ment that is offered to forest owners who protect habitats on plots adja-
cent to their neighbours’ conservation sites.

If the intention is to reward the actual occurrence of certain species,
results-based payments can be an interesting policy option to top-up an
area-based payment. Results-based payments are issued contingent on
the abundance of the species in question. However, results-based pay-
ments require monitoring of the species in question, which can come at
considerable costs. Furthermore, successful recovery of the species may
be hampered by other factors not directly related to the forest characteris-
tics in the set-aside area itself, e.g., when numbers of species are generally
low or the species is not very mobile. Sweden has pioneered this approach
for carnivore conservation in the reindeer herding area, with payments
based on the annual number of carnivore offspring in defined areas’®.

In situations without a clear ranking of priorities for conservation
sites, a reverse-auction can help achieve a cost-efficient solution. In a re-
verse-auction, forest owners place a bid containing a description of the
conservation actions they propose to implement on their estate together

7> Prager, K.; Vanclay, F Landcare in Australia and Germany: Comparing structures
and policies for community engagement in natural resource management. Ecol. Manag.
Restor. 2010, 11, 187-193. [CrossRef]

76 Parkhurst, G.M.; Shogren, J.E Spatial incentives to coordinate contiguous habitat.
Ecol. Econ. 2007, 64, 344-355. [CrossRef]

77 Bell, A.; Parkhurst, G.; Droppelmann, K.; Benton, T.G. Scaling up pro-environmental
agricultural practice using agglomeration payments: Proof of concept from an agent-
based model. Ecol. Econ. 2016, 126, 32—41. [CrossRef]

78 Zabel, A.; Bostedt, G.; Engel, S. Performance Payments for Groups: The Case of Car-
nivore Conservation in Northern Sweden. Environ. Resource Econ. 2014, 59, 613—-631.

[CrossRef]
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with the monetary amount they request. Policymakers can then choose
and finance bids that offer the best ratio between conservation improve-
ment and cost. The reversed auction approach was piloted in Finland and
later tested in Sweden” #°.

These are just a few examples of how the collection and distribution of
funds could be designed. Which combination is optimal will depend on
the goals, specific regional context, and existing policy mix.

This is also relevant should landscape planning of private land be in-
troduced, when the plan directly (if in itself legally binding) or indirectly
(if guiding subsequent decisions on restrictions) limits felling and other
forestry measures.

7.  Conclusions

Conservation biology research indicates a need for a broad geograph-
ical approach to select the most appropriate habitats for conservation
and to provide for a functioning connectivity between different habitats.
Functional connectivity includes a more dynamic conservation strategy,
by not only conserving but also developing and restoring conservation
values in managed forests based on historical land use and species oc-
currence. The present fragmented forestry in Sweden, conducted on a
great number of privately owned real estates, counteracts such an overall
ecological consideration. In line with the EU Commission, we argue that
landscape forestry planning could be a useful remedy in this respect. By
indicating, in good time, how best to achieve ecological functionality in
a large area, the planning would counteract future conflicts between fell-
ing etc., and the strict prohibitions in the Species Protection Ordinance.
On a broader scale, the planning should promote the achievement of
international, EU, and Swedish political objectives for biodiversity. The
planning may promote a more differentiated forestry; it may, inter alia,
contribute to the fulfilment of Sweden’s climate and energy policy, by
indicating forest areas with insignificant conservation values, where in-
tensive forestry may be performed for biomass production etc., possibly
exempted from today’s legal requirements on nature conservation, etc.

7 Parviainen, J. Cultural heritage and biodiversity in the present forest management of
the boreal zone in Scandinavia. /. For. Res. 2017, 20, 445—452. [CrossRef]

80 Primmer, E. Institutional constraints on conservation auction: Organizational man-
date, competencies and practices. Land Use Policy 2017, 63, 621-631. [CrossRef]
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The planning may serve as a base for both legal administrative enforce-
ment and voluntary agreements.

Implications for management of a forest landscape based on such plan-
ning may demand that some areas, particularly valuable for biodiversity,
be (permanently) set-aside from forest management for species conser-
vation purposes. Other areas that could provide connectivity between
areas valuable for biodiversity may need to be restored or may require
short-term human interventions. One can think of increasing levels of
dead wood and removing coniferous trees in favour of deciduous trees.
However, harvest levels may increase in those areas not identified as valu-
able for biodiversity or that could serve as a corridor or stepping stones
between areas that are valuable for biodiversity.

To provide for accurate ecological information and for legitimacy rea-
sons, the assessments and decisions related to the landscape planning
should include public participation. This also obviously includes the for-
est owners. Furthermore, in order to solve the problem of insufficient
state resources for compensating forest owners that are legally entitled to
compensation, due to conservation requirements in the plan, we raised
the question if a tax-fund system could be an appropriate complemen-
tary alternative. There are several alternatives regarding how to design
the collection of taxes and the distribution from the fund. Where legally
possible, such a system should open for voluntary agreements between
forest owners on how to protect habitats within a large area.
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Adaptive Management of EU
Marine Ecosystems — About Time
to Include Fishery™*

“The fisheries sector can no longer be seen in isolation from its broader mar-
itime environment and from other policies dealing with marine activities.
Fisheries are heavily dependent on access to maritime space and to healthy

marine ecosystems.”!

1  Introduction

The world has experienced overfishing in several marine areas, causing
longterm, possibly permanent, harm to particular fish species and marine
ecosystems and, ultimately, self destruction of regional fishing industries.
Opverfishing in the waters outside Newfoundland, for example, caused
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the collapse of cod-populations in the region.? Statistics show that EU
waters are currently also subject to non-sustainable fishery.> Decisions on
catch limits and other measures have in fact been based on both short-
term economic benefits and the immediate survival of the fishing indus-
try without paying sufficient attention to the status of the fish stocks and
other ecological conditions necessary for the continued viability of these
resources.

This article presumes that efhicient use of fish resources should be eco-
logically, economically and socially sustainable. This needs to be further
explained. “Sustainable development” is, since the 1992 United Nations
Conference on Environment and Development (UNCED), often re-
garded as an objective including “three pillars” representing ecological,
economic and social interests. The three pillars are in principle seen as
equal and the three competing interests are balanced in particular situ-
ations. However, this understanding of sustainable development is con-
sidered to be insufficient by legal scholars such as Staffan Westerlund and
Gerd Winter. Both authors see the ecological interest as non-negotia-
ble. According to Winter, the biosphere is the foundation on which the
economic and social pillars stand: “Economy and society are the weaker
partners, as the biosphere can exist without humans, but humans cer-
tainly cannot exist without the biosphere”.® Westerlund argued that it is
impossible to compromise with the laws of nature.’ He also emphasised
the need for a new sustainable legal order that would safeguard the eco-
logical foundation.® He regarded coercive legal instruments as crucial for

2 See D.P. Swain and R.K. Mohn, Forage fish and the factors governing recovery of Atlantic
cod (Gadus morhua) on the eastern Scotian Shelf, in Canadian Journal of Fisheries and
Aquatic Sciences, 2012, 69(6), p. 997-1001, April 2012, p. 997. See also J.A. Hutch-
ings and W. Rangeley, Correlates of recovery for Canadian Atlantic cod (Gadus morhua), in
Canadian Journal of Zoology, April 2011, p. 388 fI. and A. Kempf, Ecosystem approach
to fisheries in the European context — history and future challenges, in Journal of Applied
Ichthyology, 26, 2010, p. 102.

3 Infra, part 3.1.

4 G. Winter, A Sfundament and Two Pillars, The Concept of Sustainable Development 20
Years after the Brundtland Report. In H.C. Bugge & C. Voigts (eds.), in Sustainable De-
velopment in International and National Law, Europe Law Publishing 2008, p. 25 ff, 27.
5 S. Westerlund, 7heory for Sustainable Development, Towards or Against, in Sustainable
Development in International and National Law, see footnote 4, p. 60 f.

6 S. Westerlund, En hallbar rittsordning, Rittsvetenskapliga paradigm och tankevindor,
Tustus 1997.
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providing for long-term sustainable use of natural resources. We share the
standpoints taken by Westerlund and Winter.

This article takes its point of departure from the interconnection be-
tween marine ecology and fishery, more precisely from the two following
presumptions. First, fish species are dependent on water quality; when
water is polluted or physically altered, fish habitats and fish species are
affected. Second, fishing activities affect not only the specific fish species
being caught. This targeted species is connected to other species (of fish,
birds, algae, etc.) in the ecosystem, for example as predator or prey in the
food web. A significant decline of the population of a certain fish spe-
cies, e.g. due to overfishing, may threaten the resilience of the marine or
marine/terrestrial ecosystem of which the targeted fish is a part. By-catch
and the use of high-impact fishing methods such as bottom gears may
also damage the ecosystem. Fishery may also affect the ecosystem indi-
rectly if the chemical status of the water is altered, such as with regards to
its balance of nutrients.” In short, fish species are part of marine ecosys-
tems and fishery is one among many activities that affect and is affected
by this system.® The fact that certain fish species are migratory heightens
the need for broader environmental considerations.

Thus, the ecosystem approach is crucial for sustainable fishery and there-
fore also for the analyses in this paper.” According to the FAO guide-
lines,'” an ecosystem approach to fisheries “strives to balance diverse so-

7 See e.g. Eriksson et al., Declines in predatory fish promote bloom-forming macroalgae, in
Ecological Applications 19(8) 2009, p. 1975-1988.

8 See e.g. OSPAR Commission, Quality Status Report 2010, p. 71 “Fishery pressure contin-
ues to have a considerable impact on marine ecosystems.”

? The “Ecosystem Approach” to fisheries has developed over time by the adoption of
conventions, agreements and recommendations, primarily in international law. Impor-
tant documents are the 1992 UN Convention of Biological Diversity (hereafter CBD),
the 1982 UN convention on the Law of the Sea (hereafter UNCLOS), the FAO Code of
Conduct for Responsible Fisheries from 1995, formalized in 2001, and the 1971 Ramsar
Convention (see also part 3.4 which describes how the CFP have been influenced by the
Ecosystem Approach developed in international law). General guidelines for the “Eco-
system Approach”, highly relevant for fisheries, have been laid down in several CoP-de-
cisions under CBD (see the Malawi-principles, such as CoP-decisions V/6 (2000), V/7
(2002) and VII/11 (2004)). The approach is broad and includes humans as a part of the
ecosystem.

10 Fisheries management — 2. The Ecosystem Approach to Fisheries. FAO Technical
Guidelines for Responsible Fisheries. No. 4. Suppl. 2. Rome, 2003 (hereinafter FAO
(2003).
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cietal objectives, by taking account of the knowledge and uncertainties
about biotic, abiotic and human components of ecosystems and their
interactions and applying an integrated approach to fisheries within eco-
logically meaningful boundaries” (authors’ italics)."!

To conclude, we find tha, in line with the definition provided by the
FAO guidelines and the theoretical standpoints by Westerlund and Win-
ter, and with regard to the alarming scientific information on degrada-
tion of fish populations, to the crucial role of fish species in the food
web, and to the precautionary principle, certain marine ecological limits
should be adopted and respected as minimum requirements. These limits
should be seen as necessary also for the long-term economic and social
interests connected to the fishery industry.

The interconnection between fishery and management of aquatic eco-
systems in general has legal implications. The EU Common Fishery Pol-
icy (CFP) is based upon the Common Fishery Policy Regulation (CFP
regulation).'* It includes a number of instruments setting the specific
preconditions for fishing activities. The Marine Strategy Framework Di-
rective (MSD) is based upon a more holistic approach.'® So too is the
Water Framework Directive (WFD),' which applies to both inland wa-
ters and marine coastal waters. These two directives apply to all human
activities affecting the marine ecosystem and to different environmen-
tal impacts on the marine ecology. The holistic approach is carried out

11 FAO (2003) p. 14. This view is also expressed in CoP 5 decision V/6 on the Ecosystem
Approach, where one of the guiding principle states that “ecosystems must be managed
within the limits of their functioning (authors’ italics). The motive behind the principle
is the environmental conditions limit natural productivity, ecosystem structure, func-
tioning and diversity For a more in depth description of the FAO and other ecosystem
guidelines for fisheries see S.M. Garcia and K.L. Cochrane, Ecosystem approach to fisheries:
a review of implementation guidelines, in ICES Journal of Marine Science 62, 2005, in
particular p. 312-313 and A. Kempf, Ecosystem approach to fisheries in the European con-
text — history and future challenges, J. Appl Ichthyol, 26, 2010, p. 103-104.

12 Council Regulation (EC) No 2371/2002 of 20 December 2002 on the conservation
and sustainable exploitation of fisheries resources under the Common Fisheries Policy
(hereafter CFP regulation).

3 Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008
establishing a_framework for community action in the field of marine environmental policy.
' Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy.
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through adaptive planning, using “marine strategies” for marine regions
(MSD) and “management plans” for water basins (WFD)."

The purpose of this article is to examine how the MSD and the WFD
are legally connected to the CFP regulation.'® More specifically, the legal
research questions are:

1. How is current knowledge on fish fauna and fishing activities included
in the MSD and WEFD adaptive planning?

2. To what extent are the MSD and WFD hierarchically superior to the
CFP? More precisely, how does adaptive planning according to the
MSD and WED impact decisions taken under the CFP regulation

concerning restrictions on fisheries.

The legal material and issues related to fishery are extensive and complex
and limitations have been necessary. This article addresses fishery in ma-
rine areas, not inland waters directly.” Furthermore, it analyses the MSD
and WED in relation to the CFP only in situations where commercial
fishery is not restricted by specific conservation requirements. The arti-
cle excludes therefore analyses of, inter alia, the Habitats Directive (e.g.
marine protected areas),'® the Regulation on protection of vulnerable
marine ecosystems in the high seas from the adverse impacts of bottom
fishing gears'” and the Regulation establishing measures for the recovery
of the stock of European eel.*

The article is structured as follows. Section 2 starts with a description
of the general structure of the WFD and MSD, followed by an analysis of
how fish species and fishing activities are integrated in the adaptive plan-
ning processes set out in the two directives, i.e. aiming at answering the
first research question. It also includes some examples from the Swedish

15 See further infra, part 2.1.

16 Similar cross legal sector approach, see A. Trouwborst and H.M. Dotinga, Comparing
European Instruments for Marine Nature Conservation: The OSPAR Convention, the Bern
Convention, the Birds and Habitats Directives and the Added Value of the Marine Strategy
Framework Directive. In European and Environmental Law Review, August 2011, p. 129 ff.
17 Some fish habitats include both marine and inland waters, infra, parts 2.2.1 and 2.2.4.
18 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and
of wild fauna and flora (hereafter Habitats directive).

Y Council Regulation (EC) No 734/2008 of 15 July 2008 on the protection of vulnerable
marine ecosystems in the high seas from the adverse impacts of bottom fishing gears.

20 Council Regulation (EC) No 1100/2007 of 18 September 2007 establishing measures for
the recovery of the stock of European eel.
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implementation of the directives. Section 3 provides first a general CFP
context; containing a short description of the EU fishery situation and
the CFP history, and an examination of the relevant parts of both the
2002 CFP regulation (including the implementation problems in prac-
tice) and the proposed 2013 CFP regulation,?! with special attention to
how the marine ecosystem approach is implemented. This CFP context is
necessary in order to discuss the second research question in the last part
of section 3; how decisions according to CFP regulations are impacted
by adaptive planning in MSD and WFD.?* Concluding remarks are pre-
sented in section 4.

2 Water Framework Directive and Marine
Strategy Directive — Adaptive Planning of
Entire Aquatic Ecosystems

2.1 'The Legal Frameworks

2.1.1  Water Framework Directive
The WFD was adopted in 2000 and has gradually replaced a number of

water related directives, some aiming at water quality protection (water
quality standards for fish and shellfish waters, etc.), others at control of
emissions from different sources (e.g. discharges of waste water from mu-
nicipalities and leakage of nitrate from agriculture). The WED focuses on
entire river basins and applies to ground and surface water bodies within
them. It includes not only lakes, rivers and transitional waters,? but also

21 Basic Regulation of the CFP — Final Comprise text (as endorsed by the Coreper meet-
ing of 14 June and submitted for consideration to the PECH meeting of 18 June), here-
after CFP proposal 2013. The first proposal was adopted by the Commission in 2011:
proposal for a Regulation of the European Parliament and of the Council on the Com-
mon Fisheries Policy, 2011/0195 (COD), herineafter CFP proposal 2011. See further,
infra part 3.3.

22 The analysis is to greatest extent limited to the legal text of the CFP basic regulations
and the two water directives. To our knowledge, there is at the moment no clarifying case-
law relevant for the research questions in this article.

2 Article 2.6 (definition): “Transitional waters’ are bodies of surface water in the vicinity
of river mouths which are partly saline in character as a result of their proximity to coastal
waters but which are substantially influenced by freshwater flows.”
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sea waters nearest to the coast line.?® It is therefore relevant for parts
of commercial marine fishery. Specific Regional Water Authorities are
responsible for the planning (management) of river basins within river
basin districts,®> geographically identified by each member state.

The WED introduced a new concept in EU environmental law: adap-
tive planning. This instrument is based upon the general understanding
that we manage natural resources under a state of uncertainty.?® We
should therefore be able to change policy and also existing legal positions
(determined in e.g. licenses and physical plans) if the environment is al-
tered in a way that we did not foresee, if new technology is developed, or
simply because our knowledge is improved. Figure 1 describes rudimen-
tarily the adaptive planning of water basins according to the WED. The
Regional Water Authorities adopt six years management plans within
their river basin districts. After that follows implementation of the pro-
grammes of measures, then monitoring of the implementation and of the
water status. Before the next period starts, the Regional Water Authorities
shall evaluate the monitored data and consider what changes are needed,
such as those due to failure in the implementation (e.g., discharges of
nutrients have not decreased as planned in the programme of measures)
or new knowledge (e.g., a certain fish population has unexpectedly de-
clined). The recommended changes may lead to altered characterisation
of water bodies, new objectives, changes in the levels of the water qual-
ity standards and/or other measures for the next programme. Although
the basic rules on adaptive planning are found in the Directive, member
states’ national planning systems differ in part.”’

% Article 2.7 (definition): “Coastal water’ means surface water on the landward side of a
line, every point of which is at a distance of one nautical mile on the seaward side from
the nearest point of the baseline from which the breadth of territorial waters is measured,
extending where appropriate up to the outer limit of transitional waters.”

25 Article 2.15 (definition) and article 3.1.

26 See e.g. C.S. Holling (ed.). Adaptive environmental assessment and management. ]
Wiley, London 1978, L.H. Gunderson, Resilience, flexibility and adaptive management:
antidotes for spurious certitude? in Cons Ecol 3:7 and C.J. Walters, Adaptive management
of renewable resources. McGraw Hill, New York 1986.

7' Y. Uitenboogaart et al. (eds) Dealing with Complexity and Policy Discretion — A Com-
parison of the Implementation Process of the European Water Framework Directive in Five
Member States, Den Haag, Sdu Uitgevers 2009. See also M. Ekelund Entson and L. Gip-
perth, Mot samma mal, Implementeringen av EU:s ramdirektiv for vatten i Skandinavien,
Juridiska institutionens skriftserie 007, Handelshogskolan vid Géteborgs universitet,
2010.
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1. Management plan: Characterisation of water bodies — water status
objectives — water quality standards — programmes of measures

f }

2. Implementing
4. Evaluating Six years programme of

measures

~_ _—

3. Monitoring

Figure 1: Adaptive planning according to WFD.

In sum, the WFD adopts a holistic approach to water management; first
by requiring adaptive planning of entire river basins and secondly by
addressing all kinds of activities imposing pressure on the aquatic ecosys-
tem, through pollution or otherwise.

2.1.2  Marine Strategy Directive

One of the main tasks set out in the Sixth Community Environment
Action Programme 2002 was to work out a thematic strategy for the
protection and conservation of the marine environment.?® The MSD,
adopted 2008, became the legal backbone of that strategy.” The directive
recognises that the conservation of marine ecosystems should address “all
human activities that have an impact on the marine environment”. Fish-
ery is not excluded.?

The MSD applies to four big marine regions: the Baltic Sea, the
North-East Atlantic, the Mediterranean and the Black Sea. These may

28 Decision No 1600/2002/EC of the European Parliament and of the Council of 22 July
2002 laying down the Sixth Community Environment Action Programme, article 6 g (here-
after Sixth Community Environment Action Program).

29 Preamble, item 4.

30 Preamble, item 5. See also article 2.2 (Scope). It explicitly excludes (from full appli-
cation of the directive) only “activities the sole purpose of which is defence or national
security”.
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be divided into subregions.’® The MSD overlaps the WFD in coastal

waters,”> but covers commercial fishery to a greater extent as it applies
to all marine waters. Regarding coastal waters, the MSD only applies to
matters that are not already addressed by the WFD or other community
legislation.? Since the WFD does not cover e.g. fish species in coastal wa-
ters, the MSD could be an important complementary legislation in these
waters types.>* However, since the provision also refers to “other commu-
nity legislation”, the directive would not apply to particular fish or fishery
aspects in coastal waters that are already addressed by the CFP?

The objective of the MSD is to achieve or maintain, at minimum
“good environmental status” by the year 2020.3° “Good environmental
status” is defined as;

“the environmental status of marine waters where these provide ecologically
diverse and dynamic oceans and seas which are clean, healthy and productive
within their intrinsic conditions, and the use of the marine environment is
at a level that is sustainable, thus safeguarding the potential for uses and

activities by current and future generations” (authors’ italics).”

In line with the definition of an ecosystem approach of fisheries, and our
theoretical standpoint, the productivity of the ocean — which obviously
includes its ability to produce fish populations for commercial use — is
tied to ecological diversity. It is also indicated in the MSD preamble that
an “ecosystem-based approach” shall be applied to the management of

31 Article 4.

32 This means that the directive overlaps from the baseline out to one nautical mile.

3 See article 2.1 and 3.1.

3 The MSD moreover covers a broader range of biodiversity components than the WFD
and can therefore be seen as a complimentary regulation to WFD in coastal waters also
when it comes to other components of the aquatic ecosystems than fish. The MSD e.g.
covers sea birds, marine mammals and zooplankton, which are not covered by the WFD.
% We interpret the formulation “particular aspects... already addressed through other
community legislation” to exclude application of the MSD in coastal waters only if the
matter has actually been regulated, not merely if there is a regulation (CFP) that could
regulate the matter. We can thus already here identify a lack of a coherent, logical and
systematic regulatory approach, which can be contradictory in achieving an integrated
and ecosystem-based management of aquatic ecosystems.

3 Article 1.1-2.

7 Article 3.5, see also preamble, item 3. According to preamble, item 34, the determina-
tion of good environmental status may have to be adapted over time.
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different human activities.”® It should therefore be assumed that to en-
sure sustainable production of fish stocks for commercial use,?” for pres-
ent and coming generations, biodiversity of the entire marine ecosystem,
in which fish are an essential part, must be maintained.

Good environmental status shall be achieved and maintained through
marine strategies, based upon the ecosystem-based approach.“’ The stra-
tegies shall be adopted and implemented by the member states, for the
regions concerned, and updated every sixth year.4! The adaptive planning
system in the MSD is based on that in the WFD.

1. Preparation: Initial assessment — determination of good water status —
environmental targets and monitoring programimes — programmes of measures

—

T l

4. Evaluating Six years 2. Implementing

programmes of

\ / measures

3. Monitoring

Figure 2: Adaptive planning according to the MSD

2.2 How are Fish Fauna and Fishing Activities Included in
the Adaptive Planning Processes?

We now turn to the first research question. As explained in the introduc-
tion, fish species are both predators and prey in the food web; they play an
important role in the ecosystem. It is therefore of vital interest to address
two questions: first, how current knowledge on fish fauna and impacts

38 Preamble, item 8.
3 “Stock” is defined in CFP regulation, article 3(g) as “a living aquatic resource that
occurs in a given management area’.

40 Article 1.3.

41 Articles 5 and 17. Member states sharing a region shall cooperate, article 5.2.
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of fishing activities are integrated in adaptive planning, and second, how
programmes of measures address fishing activities. The planning stages 1
and 2 in the two figures in part 2.1 will now be scrutinized in more detail.

2.2.1 Characterisation of Waters and Determination of Water Status
Objectives and Water Quality Standards According to the Water

Framework Directive

Characterisation of waters (figure 1, item 1)

After collection of scientific data, single water bodies are characterised ac-
cording to the current water status, both chemical and ecological (which
is an enormous task for a member state like Sweden, with many rivers
and lakes and a long sea shoreline).?? The ecological water status may be
characterised as “high”, “good”, “moderate”, “poor” or “bad”.®® The clas-
sification of ecological status is far more complicated than for chemical
status, including different quality elements, of which the biological forms
the basis for classification.** Each quality element is determined through
one or several parameters.

One of the biological quality elements is of particular interest here:
“Composition, abundance and age structure of fish fauna”. This quality
element applies to inland waters, i.e., rivers, lakes and transitional waters
but not to coastal sea waters, despite the fact that those waters are within
the geographical scope of the WED.

In Sweden, the requirements in the WFD concerning classification
of water status have been implemented in regulations under the Envi-
ronmental Code (1998:808).%° The Swedish legislation uses, as does the
directive, fish as a biological quality element in the classification of eco-

42 Annex V, 1.4.3. See also the WFD, annex IX and Directive 2008/105/EC of the Eu-
ropean Parliament and of the Council of 16 December 2008 on environmental quality
standards in the field of water policy.

# The chemical status for surface water is “good” if it meets certain water quality stand-
ards defined in EU-legislation, otherwise “not good”.

4 The other two groups of elements are the hydro-morphological and the physico-chem-
ical. See further WFD, annex V.

45 State agency regulation Havs- och vattenmyndighetens foreskrifier (2013:19) om klassi-
ficering och miljokvalitetsnormer avseende ytvatten, hereafter HVMEFES 2013:19 (replaced
NEFS 2008:1 in July 2013), is based on chapter 4, section 8 forordning (2004:660) om for-
valtning av kvaliteten pd vattenmiljon (governmental regulations, subordinated chapter 5
in the Environmental Code).
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logical status of inland waters only.“ The Swedish legislation is however
much more specific than the WFD. For fish in rivers, the classification
includes criteria relating to e.g. abundance of native salmon and brown
trout fish stocks and proportion of reproductive salmon species.® These
criteria shall be applied when assessing water status as well as determin-
ing environmental quality standards.*® However, for coastal waters, the
Swedish legislation lacks fish-related elements.

The lack of fish as a biological quality element in coastal waters, in the
WED as well as in the Swedish legislation, gives rise to several concerns.*
First, from an ecological point of view, fish are often a natural part of
healthy coastal waters and should thus be a criterion for good ecological
status. Second, the lack of these elements in coastal waters could poten-
tially affect the possibility of achieving a good ecological status in other
water body types. Some fish, such as salmon, eel and sea run brown trout,
migrate for long distances over both inland and coastal waters.’!

Water status objectives (figure 1, item 1)

After the characterisation of a water body’s current status, water status
objectives and target dates for single water bodies are set. The point of
departure is the objectives set out in the WFD. One is to “prevent de-
terioration of the status of all bodies of surface water”.>? Another is to
obtain at least “good” surface water status by 2015, both chemical and
ecological.”® However, there are important exemptions that have often
been used by the member states, for example the possibility to postpone

4 See HVMFS 2013:19. In coastal and transitional waters criteria for assessment of good
ecological status relate to benthic fauna, macroalgae and phytoplankton.

47 In lakes the classification shall take into account elements concerning e.g. the number
of native fish species, diversity of species in the catch and the relative biomass of native
species per net. See HVMES 2013:19, annex 1, number 6.

4 HVMFS 2013:19, annex 1, number 7 (classification according to criteria laid down
in 7.3).

4 HVMFS 2013:19 chapter 1, section 1.

50 See also infra, part 2.2.4.

51 As described infra, part 2.2.2, such fish species are also considered in MSD when
assessing and determining good water status. However, as described above and discussed
further below the MSD will not be applicable in coastal waters if the matter is already
addressed by other community legislation, such as the CFD

2 Article 4.1(a)(i).

3 Article 4.1(a)(ii).
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the deadline for good water status.>® Annex V of the WFD also applies
to the determination of the water status objectives. The indicators speci-
fying good ecological water status will impact the decision regarding an
objective’s target date. Again, fish species are used as quality element for
the ecological status, but only for inland waters, not coastal waters.

Water quality standards (figure 1, item 1)

Objectives for water status are specified in water quality standards. The
WED includes such standards only for pollutants. Sweden has never-
theless adopted a detailed system of quality standards including quality
elements and parameters for good ecological status, such as those fish-re-
lated standards mentioned above.>> Fish-related standards have been de-

termined for various inland water bodies but not for coastal waters.”®

2.2.2  Preparation of Marine Strategies According to the Marine
Strategy Directive

Concepts

To facilitate the understanding of this part, table 1 gives an overview of
most relevant concepts used in the MSD adaptive planning. The con-
cepts, though often complex, are not defined in the directive. Examples,
set out in the different annexes, are given for each concept (to the right
in the table below).

>4 Article 4.4. Important is also the possibility to characterise waters as artificial or heav-
ily modified (e.g. rivers exploited for hydro-power extraction), article 4.5.

5 HVMEFS 2013:19, chapter 3.

56 The standards have been recognized in Swedish case law. See e.g. cases 2012-09-13, M
10108-11 and 2013-03-26, M 6369-12. See also the government bill, prop 2009/10:184,
p. 41-42 and 2003/04:2, p. 32. The standards for good ecological status are indicative
(not binding as such) in connection with licensing of e.g. polluting activities or hydro-
power developments, in contrast to so called “limit value norms” (“grinsvirdesnormer”),
which apply e.g. to certain hazardous pollutants. These matters are further analysed in
G. Michanek and C. Zetterberg, Den svenska miljoritten, third edition, Iustus, Uppsala
2012, part 10.3.3 (hereafter Michanek and Zetterberg).
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Concepts Procedure Provisions Annex Example
Characteristics | Assessment of | Article 8/9 Annex III, “Information
water status/ table 1 on the struc-
Determina- ture of fish
tion of good populations...”
environmental
status
Establishment | Article 10 Annex [V “Consistence
of environ- of the set
mental targets of targets;
absence of
conflictsbe-
tween them”
Pressures and Assessment Article 8/9 Annex III, “Selective
impacts of pressures table 2 extraction of
and impacts/ species ...”
Determina-
tion of good
environmental
status
Descriptors Determina- Article 9 Annex [ “Populations
tion of good of all commer-
environmental cially exploited
status fish and shell-
fish ...”

Table: Important non-defined concepts used in the planning process in

MSD.

The term characteristics is used in different contexts. Characteristics in
relation to the assessment and determination of good environmental
status refer to environmental elements,’” or features, to be regarded by
the member states in these stages of the planning process. It concerns
all kinds of environmental features of marine ecosystems (physical and
chemical features, habitat types, biological features or any other feature
of a marine ecosystem). However, in Annex IV, in the process of setting
environmental targets,’® the term characteristics is also used to describe
administrative features. It should also be noted that except for these char-

57 'The non-defined concept “element” is used in several different provisions in the direc-
tive and can refer to e.g. characteristics, pressures or impacts.
58 “Environmental target” is defined in article 3.7.
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acteristics listed in the directive, member states shall determine their own
set of national characteristics for good environmental status.” This shall
be done on the basis of so called descriptors listed in Annex 1.%° The quali-
tative descriptors have in turn been specified in criteria® and indicators by
the Commission in a decision from 2010, described more thoroughly
below (see part Characteristics for good water status) and illustrated in an
annex to this article.

Initial assessments (figure 2, item 1)

In the preparation of the MSD marine strategies, member states shall in-
itially assess the current environmental status of their marine waters and
the environmental impact of human activities thereon,® “taking account
of existing data where available” and comprising, inter alia, elements set
out in an “indicative list”. Fish fauna is among these elements, more pre-
cisely the;

“structure of fish populations, including the abundance, distribution and

age/size structure of the populations.”®*

However, as the list is only “indicative” and the data must be “available”
the directive does not legally ensure that member states actually include
the fish fauna elements in the assessment.

The legal situation is similar as regards the consideration of impacts
from fishing activities in the initial assessment.®® The directive requires
an analysis of the “predominant pressures and impacts, including human

5% Article 9.1, first paragraph. See definition of “environmental status” in article 3.4 and
the definition of “good environmental status” in article 3.5.

60" Article 9.1, second paragraph.

61 “Criteria” is defined in article 3.6.

2. Commission Decision of 1 September 2010 on criteria and methodological standards
on good environmental status of marine waters (2010/477/EU).

3 Article 8. The assessment includes an economic and social analysis of the use of waters
and the cost of degradation of the marine environment.

% Article 8.1(a) and Annex III, Table 1. The criterion builds on the assumption that
age and size are good indicators of healthy fish stocks and sustainable fisheries. This has
however been criticized, e.g. by T. Brunel and G.]J. Piet, Is age structure a relevant criterion
Jor the health of fish stocks? in ICES Journal of Marine Science, 70, January 2013, p. 281.
The authors show that age and size are dependent on selection pattern and that therefore
selection pattern, which can easily be formulated in management objectives, should be
used as criteria for good waters status instead.

% Article 8.1(b) and Annex III, Table 2.
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activity”, on the environmental water status. This analysis shall cover the
qualitative and quantitative mix of the various pressures, as well as dis-
cernible trends and the main cumulative and synergetic effects. It shall
also take into account “relevant assessments which have been made pur-
suant to existing Community legislation” (such as the CFP regulation).
Different impacts are listed in Annex III and most important for this
study is:

“Biological disturbance”, inter alia from “selective extraction of species, in-
cluding incidental non-target catches (e.g. by commercial ... fishing).”

Commercial fishery is obviously a form of “selective extraction” of species
which can lead to biological disturbance. Consequently, the scientific as-
sessments required according to the CFP regulation are also relevant to
consider in the initial assessment according to the MSD, not least in cases
of overﬁshing.66 However, as the list of elements in Annex III is just “in-
dicative” and not legally binding, member states are not explicitly obliged
to consider impacts from fishing activities.

Characteristics for good water status (figure 2, item 1)

By reference to the initial assessment, the member states “shall” deter-

mine a set of characteristics for “good water status” on the basis of a list

of eleven “qualitative descriptors”.®” Each descriptor shall be included

in the determination. Several of them are highly relevant to fish species,

especially the following (legal text in italics);®®

* “Biological diversity is maintained. The ... distribution and abundance
of species are in line with prevailing physiographic, geographic and cli-
matic conditions.”® Overfishing of a fish population can affect biolog-
ical diversity, not least the distribution and abundance of fish stocks.

»  “Populations of all commercially exploited fish and shellfish are within
safe biological limits, exhibiting a population age and size distribution
that is indicative of a healthy stock.””°

»  “All elements of the marine food webs, to the extent that they are known,
occur at normal abundance and diversity and levels capable of ensuring

66
6
6

Infra, part 3.2.2.

Article 9 (Annex I).

Annex 1, (1), (3), (4) and (6).
Descriptor 1.

Descriptor 3.

&

69
70
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the long-term abundance of the species and the retention of their full re-
productive capacity”’" As explained in the beginning of this article,
fisheries can have far reaching consequences on ecosystem health, es-
pecially by affecting the balance of different trophic levels in the food
web. In extreme cases, such imbalances could even lead to negative
effects on the water quality per se (e.g. eutrophication).”?
o “Sea-floor integrity is at a level that ensures that the structure and the
functions of the ecosystem are safeguarded and benthic ecosystems, in par-
ticular, are not adversely affected.”” The sea floor is the habitat of several
fish species. Certain fishing activities, in particular bottom trawling,
have significant adverse effect on the seabed and thus those species
living there.
In addition to the eleven equally important mandatory descriptors,’*
member states shall consider a list of guiding characteristics when deter-
mining criteria for good environmental status.”> Some of these elements
include habitats of different kinds and “information on the structure
of fish populations, including the abundance, distribution and age/size
structure of the populations”. Member states shall also consider the im-
pacts mentioned above, e.g. biological disturbances as a result of fishery.”®
In order to coordinate marine strategies within each regional sea, to
ensure consistency and to allow progress to be compared between re-
gions, the Commission has, in a 2010 decision, developed a certain
methodology.”” We have illustrated this in an annex to this article, with
a focus on fish and fishery.
The 2010 decision introduced mutual criteria for good environmental
status, which are binding on the member states. The criteria specify the

71
72
73
74

Descriptor 4.

Supra, section 1.

Descriptor 6.

According to Borja et al., Marine management — Towards an integrated implementa-
tion of the European Marine Strategy Framework and the Water Framework Directive, in
Marine Pollution Bulletin 60, 2010, p. 2178, there is still little knowledge and no defined
method on how the descriptors should be combined to assess good environmental status.
The researchers suggest that descriptor 1 (biological diversity) and 4 (ecological function-
ing), are given higher priority in a weighting between descriptors.

7> Article 9.1, second paragraph and Annex I1I, Table 1.

76 Article 9.1, third paragraph and Annex III, Table 2.

77" Commission Decision of 1 September 2010 on criteria and methodological standards on
good environmental status of marine waters (2010/477/EU).

265



Gabriel Michanek ¢ Anna Christiernsson

content of the quality descriptors, and are highly relevant for fish popula-
tions.”® Criteria relating to the descriptor on populations of exploited fish
and shellfish are levels or pressure of fisheries, reproductive capacity of the
stock, and population size and distribution.”” However, criteria relating
to the biodiversity descriptor are also relevant for fisheries, since they con-
cern species distribution, size and condition as well as ecosystem struc-
tures, and criteria relating to marine food webs and sea-floor integrity.

The 2010 decision also includes indicators, with the function to fa-
cilitate monitoring of a good environmental status. One example is the
indicator “longdistance anadromous and catadromous migrating species”
as practical guidance for assessment of the achievement of criteria for the
“abundance/distribution of key trophic groups/species” (criteria 4.3) as
a part of the descriptor 4, which concerns the balance in the food webs.
Fish species such as eel, salmon and sea run brown trout are thus relevant
to use as indicators for assessment of good environmental waters status
according to the MSD.*

An analysis of the wording in the 2010 decision shows that moni-
toring indicators, unlike criteria, are of guiding character, rather than
strictly binding. First, article 1 states that “criteria” are to “be used by the
Member States to assess the extent to which good environmental status
is being achieved”. The same is not expressed as regards the indicators.
Annex [, part A, section 8, nevertheless states that “Member States need
to consider each of the criteria and related indicators listed in this Annex in
order to identify those which are to be used to determine good environ-
mental status (authors’ italics).” However, member states do not need to
justify why proposed indicators are not used, as is required for proposed
criteria.’!

In sum, member states shall determine national characteristics for good
environmental status, a rather complex process. Member states are legally
bound by quality descriptors (MSD), which are complemented by sim-
ilarly binding coordinating criteria for the descriptors (2010 decision).
There are certain additional MSD characteristics and impacts for determi-
nation of status. These are of merely guiding nature. Additionally, there

78 See especially Annex, part B, descriptor 1, 3 and 4.

79 Criteria 3.3.

80" See supra, part 2.2.1, about the Swedish implementation of biological quality elements
for rivers relating to salmon and brown trout fish stocks.

81 This notification requirement is regulated in Article 9.2.

266



Adaptive Management of EU Marine Ecosystems — About Time to ...

are indicators for monitoring good environmental status (2010 decision).
There is thus some discretion for member states to determine the specifics
of the characterisation and determination of water status.

MSD targets (figure 2, item 1)
Environmental targets are formulated “on the basis of the initial assess-
ment” and defined as;

“a qualitative or quantitative statement on the desired condition of the dif-
ferent components of, and pressures and impacts on, marine waters in re-
spect of each marine region or subregion.”®

Article 10 formulates an obligation for member states to, on the basis
of the initial assessment, establish “a comprehensive set of environmen-
tal targets and associated indicators for their marine waters”, related to
both environmental conditions and pressures and impacts. The targets
may include, for example, “structure of fish populations, including the
abundance, distribution and age/size structure of the populations” and
“biological disturbance” resulting from selective extraction of fish species.
However, with regard to the specific content of the targets, member states
have considerable discretion. First, the general expression “on the basis of
the initial assessment” can hardly be understood as requiring full coher-
ence between the targets and the initial assessment. Second, the function
of the targets is to “guide progress towards achieving good environmental
status in the marine environment” (authors’ italics), which is not a pre-
cise obligation.®® Third, member states shall establish the targets, “taking
into account the indicative lists of pressures and impacts set out in Table 2
of Annex III” (authors’ italics), e.g. biological disturbance; “and of char-
acteristics set out in Annex [V”.84

The definition of “environmental targets” is rather broad.®> The mem-
ber states may formulate targets in the form of figures, but targets may
also be narrative and thus less precise. The formulation of environmental

82 Article 1.7.

83 Article 10.

8% Annex IV includes e.g. “specification of environmental status to be achieved or main-
tained and formulation of that status in terms of measurable properties of the elements
characterising the marine waters of a Member State within a marine region or subregion”.
8 See also Annex IV, including an “indicative” list of characteristics “to be taken into
account” for setting environmental targets.
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targets to achieve a good environmental status of marine waters is com-
pulsory; however, the content of such targets is to a great extent left to
member states to determine.® It is therefore up to the Member States to
decide if targets related to fish will be established or not.®”

In Sweden, qualitative descriptions for good environmental status
have been established.®® Environmental targets (environmental quality
standards with Swedish terminology, hereafter: “targets”) with national
indicators have been established as well.¥ A target for commercially ex-
ploited fish and shell fish states that all naturally existing fish and shell fish
populations affected by fisheries have an age and size structure, as well as
a population size, which guarantees its long term sustainability.”® A target
for marine food webs states that the abundance, species composition and
size distribution within the fish community shall maintain important
functions in the marine food web.”!

The Swedish targets, formulated to achieve good environmental status
in the Baltic Sea and the North Sea, are qualitative rather than quanti-
tative. Where information is available, indicators are also formulated as
quantitative limit values (maximum, minimum or interval values). How-
ever, such quantitative formulations of the indicators are often lacking, in
particular when it comes to fish related indicators.

As long as quantitative targets and/or functional quantitative indica-
tors are lacking to a great extent, there is a risk that assessment of the
achievement of good environmental status could become problematic.”?
It should however be remembered that the process of assessment and
formulation of targets and indicators are a continuous part of the adap-

8 From an integrative perspective, it is also relevant that the Member States shall take
into account “relevant existing environmental targets laid down in national, Community
or international level” to ensure that the targets are “mutually compatible”, and that,
however only to the extent possible, “transboundary impacts and transboundary features
are also taken into account” (see article 10.1, para 2).

87 Member States shall notify the Commission of the environmental targets within three
months of their establishment, according to article 10.2.

88 See Havs- och vattenmyndighetens foreskrifter om vad som kinnetecknar god miljistatus
for Nordsjon och Ostersjiin (4 S HVMES 2012:18, annex 2, part A, with the legal basis in
18 S havsmiljoforordningen (2010:1341)).

8 6 § HVMEFS 2012:18, annex 3, with the legal basis in 19 § havsmiljiforordningen.

% Annex 3, C.3.

91 Annex 3, C.4.

92 See also supra at footnote 58 and Michanek and Zetterberg part 10.3.3 for a discussion
on the legal status of different kinds of environmental quality standards.
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tive planning cycle that aims at increasing knowledge over time. The first
round of targets and indicators shall therefore be seen as preliminary, and
be adjusted or complemented when knowledge increases over time.

2.2.3  Programmes of Measures According to the Water Framework
Directive and the Marine Strategy Directive

Water Framework Directive (figure 1, item 1)
The WED distinguishes between basic measures (minimum require-
ments) and supplementary measures. The basic, mandatory measures are
“measures required to implement Community legislation for the protec-
tion of water, including measures required under the legislation specified
in Article 10 and in part A of Annex VI” (authors’ italics). Measures
under the Habitats Directive are listed here, which may include the pro-
tection of fish habitats, etc. The CFP is not listed, which indicates that it
is not considered legislation that has a primary objective of protecting wa-
ter. Measures addressed to fishing activities may instead be considered as
“supplementary”, meaning member states shall include those “where nec-
essary”, an expression providing for a considerable degree of discretion.”
We have studied the present Swedish programmes of measures, adopted
in 2009, not only for coastal waters, but also for rivers, lakes and tran-
sitional waters (inland waters are relevant from the CFP perspective as
salmon and some other fish species migrate to and from inland waters).
The programmes for the five Swedish water districts include, for some
waters, fish species as an objective for protective measures in order to
achieve or maintain a certain ecological status in waters. However, while
protective measures are addressed to, for example, polluting factories and
farms and hydro power installations, no specific measures are addressed
to fishing activities in any kind of water body.

Marine Strategy Directive (figure 2, item 1)

Under the MSD, member states “shall, in respect of each marine region
or subregion concerned, identify the measures which need to be taken in
order to achieve or maintain good environmental status” and integrate
the measures into a programme of measures.”* Although fishery is not
generally excluded as an addressee for measures, the MSD does not fo-

93 Article 11.3.
% Article 13.1-2.

269



Gabriel Michanek ¢ Anna Christiernsson

cus particularly on fishing activities. When developing the programme,
member states shall take into account measures required under the WED
and certain other specifically mentioned directives related to water dis-
charges and water quality.”> The CFP regulation is not included among
those. In fact, measures related to fishery “may”, according to the MSD
preamble, instead be taken in the context of the CFP regulations;

“based on scientific advice with a view to supporting the achievement of
the objectives addressed by this Directive, including the full closure to fish-
eries of certain areas, to enable the integrity, structure and functioning of
ecosystems to be maintained or restored and, where appropriate, in order to
safeguard, inter alia, spawning, nursery and feeding grounds.””®

The subsequent question, then, is whether decision-making according to
the CFP regulation will be made in accordance with the objective of the
MSD. The formulation “with a view of supporting the achievement of
the objectives” leaves room for considerable discretion.””

There is a specific complication as regards programmes of measures
for coastal waters. The MSD applies in such waters only “in so far as
particular aspects of the environmental status of the marine environment
are not already addressed through ... other Community legislation”.”®
The purpose is to avoid unnecessary overlaps. If the EU determines, for
example, TACs for coastal waters in accordance with the CFP regulation,
programmes of measures according to the MSD for coastal waters may
subsequently not include such catch limits. The exclusion of MSD ap-
plies only as regards the “particular aspects” determined according to the
CFP regulation; a CFP TAC should not hinder a MSD measure concern-
ing e.g. avoiding a particular area or to use a particular fishing method
within a certain marine area. However, the CFP regulation is also rele-
vant when member states consider measures addressed to fishery under
the MSD in territorial waters (which includes coastal waters); the states
may take “non-discriminatory measures” for the conservation and man-
agement of fisheries resources as far as 12 nautical miles of its baselines,
but if a measure is liable to affect the vessels of another Member State, a

9 Article 13.2.

% Preamble, item 39.
97 See infra, part 3.4.
9% Article 3.1(b).
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special procedure is necessary where the Commission and, occasionally,
the Council have decisive powers.”

2.2.4  Conclusions as Regards Water Framework Directive and Marine
Strategy Directive

The WED was not formulated to manage marine fish populations and
marine fishing activities effectively in relation to the objectives of the
directive, which include entire aquatic ecosystems. The directive does not
integrate fish fauna as a biological quality element for classification of the
ecological status in coastal waters. Neither are fish fauna considered as a
biological element when determining objectives for such waters. Like-
wise, Swedish quality standards related to coastal ecological water status
do not include fish fauna.

Fish species are a natural part of coastal aquatic ecosystems and ig-
noring them as biological factor may affect the ecological quality of
this water category and, indirectly, the selection of measures to attain
or maintain a good ecological status. However, the deficiency has wider
geographical implications, as coastal water is one of several interrelated
water bodies in the water basin. The legal deficit can in fact impact the
potential to achieve or maintain good ecological status in inland water
bodies. This becomes particularly apparent as regards the fish stocks that
migrate, or should be able to migrate. One effect may be lack of genetic
exchange between different fish stocks. Salmon and sea run brown trout
offspring have been a dominant component of water-courses, where mig-
ration between different waters has been possible. It is therefore probably
necessary that such species are protected also in coastal waters, which are
natural parts of the running water ecosystem.'?

A general deficiency in the WFD is that it does not require programmes
of measures to address fishing activities in any type of water. This is also
shown in the Swedish implementation and formulation of programmes
of measures; none of them addresses fisheries. Again, the ecosystem con-
sequences are crucial, especially as regards migrating species. Lack of

9% Article 9 and article 8.3-6. Compare article 26 in the proposal for new CFP regulation
2013. See also article 12 in the proposal, regulating the protection of marine areas in all
waters and thereby affecting fishery.

100 Moreover, the survival of other species, such as mussels, that spread their larvae with
migrating fish, such as salmon or brown trout, could be negatively affected when migra-
tion within, at least, the non-coastal parts of the water course are lacking.

271



Gabriel Michanek ¢ Anna Christiernsson

measures for fishing activities in coastal waters may affect the ecological
status in inland waters and vice versa.

In principle, the MSD applies to fish and fishery in all marine waters
within EU. However, although the MSD is far more specific than the
WED as regards integrating both knowledge of fish fauna and impacts
from fishing activities in the different stages of the preparation of marine
strategies (see figure 2 and part 2.2.2), member states may choose to dis-
regard this knowledge, as the MSD allows significant discretion for the
member states.

As regards fish and fishery in coastal waters, the MSD is not a full
substitute to the WED. First, the MSD does not apply here in so far
as “particular aspects” of fish or fishery are already addressed in a CFP
regulation and as the WFD not at all includes fish and fishery in coastal
waters, a prior holistic approach to water management is counteracted.'"!
Second, the relatively wide discretion for member states according to the
MSD (in relation to the WFD) may provide for variations as regards
how fish and fishery aspects are addressed in coastal waters. Third, the
MSD is administered separately from the WFD. One cannot take it for
granted that the organisation appointed to administer MSD in a member
state is as efficient as if the WFD Regional Water Boards administration
were empowered to include fish and fishery aspects. Two administrations
also necessitate a coordinated planning so that ecological connections
between coastal waters and inland waters are not ignored, for example
with regard to migrating fish species.

3  Common Fishery Policy Regulation
— Fishery Management in EU Waters

As of this writing, CFP is in a state of flux. A new regulation is planned to
be adopted in the fall of 2013 and to enter into force 1 January 2014. The
2002 regulation and its implementation deficits are also discussed in this
section, which is useful for understanding the new regulation. We start
with a short environmental and legal, historical background.

101 Article 3.1(b). See further infra part 3.4. See also supra, part 2.2.3, footnote 99, arti-
cles 9 and 8.3-6 can constitute obstacles for a member states that wishes to impose con-
servation measures within 12 nautical miles, if vessels of other member states are affected.
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3.1 Background

“I believe, then, that the cod fishery, the herring fishery, the pilchard fishery,
the mackerel fishery, and probably all the great sea fisheries, are inexhaust-
ible; that is to say, that nothing we do seriously affects the number of the
fish. And any attempt to regulate these fisheries seems consequently, from

the nature of the case, to be useless.”1??

Thomas Huxley, a respected British scientist in biology and a disciple of
Charles Darwin, would surely not have made this unfortunate statement
in 1883 if he had realized how often he would be quoted later on at con-
ferences and in articles addressing the issue of non-sustainable fishery. He
should also have been more careful in his research as overfishing in some
marine areas was occurring already in 1883.

One may joke about Huxley’s misconception, but the fact is that de-
spite continuously improved scientific knowledge about the degradation
of commercial fish stocks, we have for too long acted as if Huxley was
right. On the whole, despite some recent improvements, overfishing of
commercial fish species is on-going in most of the world’s marine wa-
ters,'® including within the EU. According to a Commission commu-
nication in 2012, for the period 2003-2012, scientific results indicated
that on average only 35 % of the fish stocks in North-East Atlantic and
adjacent waters were inside safe biological limits'® and that, for the pe-
riod 2005-2012, on average 79 % of the stocks were overfished.!® Fish
catches within EU waters have declined in recent years. This is due to
overfishing and in turn to overcapacity of the fishery fleet. Although the

192 Thomas Huxley, Inaugural address, Fisheries Exhibition, London 1883.

103 See further The State of World Fisheries and Aquaculture, FAO Fisheries and Aqua-
culture Department, Food and Agriculture Organization of the United Nations, Rome,
2010, Part I (World Review of Fisheries and Aquaculture). According to the home page
of FAO Fisheries and Aquaculture Department, “the state of wild marine resources raises
concern as, since 1990, about a quarter are more or less seriously overfished”, www.fao.
org/fishery/topic/2681/en.

1042994 (2003), 26% (2004), 35% (2005), 30% (2006), 32% (2007), 32% (2008),
31% (2009), 41% (2020), 44% (2011), 56% (2012), European Commission, Commu-
nication from the Commission to the Council concerning a consultation on Fishing Opportu-
nities for 2013, 7.6.2012, COM(2012) 278 final.

105°949% (2005) 91% (2006), 94% (2007), 88% (2008), 86% (2009), 72% (2010),
63% (2011), 47% (2012), European Commission, Communication from the Commis-
sion to the Council concerning a consultation on Fishing Opportunities for 2013, 7.6.2012,
COM(2012) 278 final.
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size of the fleet has been reduced on average by 2 % yearly since 2002, the
cutback is “broadly offset by technological progress in fishing efficiency
(estimated at 2 to 3 % a year)”.1%¢

The legal history of CFP began in 1957, in the Treaty of Rome,'"”
although agriculture was at that time regarded as far more politically and
economically important than fishery among the six Community mem-
ber states.'”® The inclusion of further member states, some with highly
important fishing industries (e.g. Spain and Portugal), lead to increasing
exploitation of fish resources in EU waters and subsequently to a growing
awareness of non-sustainable fishing activities.'”” Today, the TFEU im-
poses a duty for the EU to “define and implement a common ... fisheries
policy”.!1% The EU has exclusive competence in the field of “conservation
of marine biological resources under the common fisheries policy”. This
means, generally, that only EU institutions may legislate and adopt le-
gally binding acts in this field.!

The first CFP regulation was adopted in 1983''? and has been reviewed
every tenth year thereafter.'!> The awareness of overfishing has increased
over time. It was highlighted in a Green Paper before the adoption of the
2002 regulation, where the Commission stated that many stocks were
outside safe biological limits."" The Sixth Community Environment
Action Programme, adopted 2002, indicated the need for “greater in-

106 Green Paper, p. 7.

107 Treaty Establishing the European Community (EEC), article 38. The development of
CFP is outlined in R. Churchill and D. Owen, 7he EC Common Fisheries Policy, Oxford
University Press, 2010 (hereafter Churchill and Owen), p. 3-28.

198 Tbid, p. 4.

199" Churchill and Owen, p. 3 ff.

110 Treaty of the Functioning of the European Union (TFEU), article 38.1.

1L TFEU, article 3(d). Member States are empowered to decide upon these matters only
“if so empowered by the Union or for the implementation of Union acts”, TFEU, arti-
cle 2.1. As regards other fishery issues, the competence is shared between the EU and its
member states, TFEU, article 4.2(d).

12 Council Regulation (EEC) No 170/83 of 25 January 1983 establishing a Community
system for the conservation and management of fishery resources.

S Council Regulation (EC) No 2371/2002 of 20 December 2002 on the conservation and
sustainable exploitation of fisheries resources under the Common Fisheries Policy.

14 Green Paper on the Future of the Common Fisheries policy, COM(2001) 135,
20.3.2001, part 1.
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tegration of the environmental considerations in the Common Fisheries
Policy, taking the opportunity of its review in 2002”.!"

However, the 2002 regulation has not been suflicient to solve the
problem of non-sustainable fishery in EU waters and its conservation
inefficiency was strongly criticised in a 2009 Green Paper. This time, the
Commission called for “a whole-scale and fundamental reform” dealing
with the “core reasons behind the vicious circle in which Europe’s fisheries
have been trapped in recent decades”.!'® The need for integration between
fisheries and marine water management was clearly emphasised.'” In
2011, the Commission adopted a proposal for a new CFP regulation.!'®

The following parts of section 3 highlight the question of how the
2002 CFP regulation and the proposed 2013 regulation tackle impacts
from fishing activities on marine ecosystems. However, this question has
a wider legal background. First, the integration principle in article 11
TFEU applies: “Environmental protection requirements must be inte-
grated into the definition and the implementation of the Union’s policies
and activities, in particular with a view to promoting sustainable devel-
opment”. A principle of good governance concerning the consistency of
CFP “... with other Community policies, in particular with environ-
mental ... policies” is moreover articulated in article 2.2(d) of the CFP
regulation. Secondly, the CFP regulation is related to international law.
UNCLOS includes requirements on fishery to conserve marine living
resources. The scope of these provisions goes beyond a single species ap-
proach. The parties shall “maintain or restore populations of harvested
species at levels which can produce the maximum sustainable yield, as
qualified by relevant environmental and economic factors” (authors’ ital-
ics). Furthermore, coastal states “shall take into consideration the effects
on species associated with or dependent upon harvested species with a view
to maintaining or restoring populations of such associated or dependent
species above levels at which their reproduction may become seriously

15 Sixth Community Environment Action Programme, article 6.2(g).

116 Green Paper, p. 5.

17" See infra, part 3.3.1.

18 Supra, section 1, footnote 21. At the time of writing the latest amended proposal was
adopted in June 2013. See further, infra part 3.3.
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threatened” (authors’ italics).!"” The CBD also requires integration of
biodiversity aspects in different sectors, although in very vague terms.'?°

3.2 CFP Regulation 2002

3.2.1 Objectives and Measures

The overall objective in article 2.1 of the 2002 CFP regulation is to “en-
sure exploitation of living aquatic resources that provides sustainable eco-
nomic, environmental and social conditions”. In view of the preamble,
article 2.1 seems to reflect a “three pillar concept” where sustainable de-
velopment means “taking account of the environmental, economic and
social aspects in a balanced manner”.'?! However, according to the defi-
nition in article 3(e) of the words “sustainable exploitation” in article 2.1,
the exploitation is “sustainable” only if the;

“future stock will not be prejudiced and that it does not have a negative
impact on the marine eco-systems.”

Apparently, the definition includes only environmental criteria. As the
definition concerns the wider term “sustainable” (and not just environ-
mentally sustainable), no prejudice to the fish stock and — which is of
particular interest with respect to the topic of this article — no “negative
impact on the marine eco-systems” should be seen as two minimum re-
quirements, superior to the economic and social interests mentioned in
article 2.1.122 This interpretation is not incoherent with article 2.1, as
balancing of the three interests still is possible in situations where the two
minimum requirements are met. However, this is not how the regulation
has been applied in practice.'?

It is of particular interest here that, for the purpose of sustainable ex-
ploitation, article 2.1 stipulates, first, the application of a “precautionary
approach” in taking protective measures to, inter alia, “minimise the im-

119 UNCLOS, articles 61.3—4 (economic zone) and 119.1 (high seas).

120 CBD, article 6. Integration is required in accordance with the parties “particular con-
ditions and capabilities” and “as far as possible and as appropriate”. The CFP interna-
tional law context as regards environmental integration into fishery management, e.g.
Fish Stocks Agreement, is further analysed in Churchill and Owen, p. 122 ff.

121 Preamble, item 4.

122 Compare discussion supra, section 1.

123 Infra, part 3.2.2.
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pact of fishing activities on marine eco-systems” and, second, “a progres-
sive implementation of an eco-system-based approach to fisheries man-
agement”.124 To achieve the objective in article 2.1, the CFP regulation
includes certain “measures”, which are concretised in decisions by the
Council. The measures are of three kinds: “fishing effort limitations” (e.g.
size of the fishing fleet, engine power and catching times), “catch limits”
and “technical measures” (how and where to fish: gear restrictions, mini-
mum fish sizes, fishing zones etc.).!?

Catch limits, in terms of Tozal Allowable Catch (TAC) and quotas are
probably the most essential tools for implementing the CFP objectives.!2°
TAC:s are set for the commercially most important stocks and defined as
“the quantity that can be taken and landed from each stock, normally
during one year”.'” Member states obtain shares — national quotas (%)
— of the total TAC. This quota is in turn the basis for allocation of fish-
ing quotas to individual fishing fleets.!”® TACs were previously adopted
without strategic considerations.'” Acknowledging scarcity and ecolo-
gical complexity, TACs are now often linked to long term recovery plans
and management plans, adopted by the Council. Recovery plans are used
for stocks which are outside safe biological limits and seek to reach these
limits again.'®® Management plans aim to maintain stocks within safe

124" Article 2.1, second paragraph. See also article 2.2, the CFP shall “be guided by” cer-
tain principles, e.g. “consistence ... in particular ... with environmental ... policies”.

125 Article 4.2(d—g).

126 T Markus, Making Environmental Principles Work under the Common Fisheries Policy,
in European Energy and Environmental Law Review, Volume 19 (2010), Issue 3, p. 134
(hereafter Markus).

127" Council regulation (EC) No 40/2008 of 16 January 2008 fixing for 2008 the fishing
opportunities and associated conditions for certain fish stocks and groups of fish stocks,
applicable in Community waters and, for Community vessels, in waters where catch
limitations are required, article 3(a). The corresponding term in CFP regulation, arti-
cle 4 is “limiting catches”. Article 3(m) defines “catch limit” as “a quantitative limit on
landings of a stock or group of stocks over a given period unless otherwise provided for
in Community law.

128 Article 20. The allocation to member states is determined in accordance with a prin-
ciple of “relative stability”, article 20.1, basically based upon states historical catches, see
further preamble, item 16-18 and Churchill and Owen, pp. 149 ff.

129 Churchill and Owen, p. 134 ff.

130 Article 5.
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biological limits. Both plans include “conservation reference points” such
as targets.'?! They may also include different kinds of measures.

The required measures are not solely aimed at protecting single fish
species. As previously mentioned, the function of TACs, recovery plans,
management plans etc. is to implement the objective of article 2.1, which
includes the precautionary approach (aiming to minimise impacts on
ecosystems) and the ecosystem approach. Several additional provisions
are also of interest. The Council’s decisions on concrete measures, e.g.
TAC, are based on non-binding reports from RAC, STEFC and ICES,'*
which include scientific and other advice. These “may” encompass “the
environmental impact” of fishing activities.'?® Furthermore recovery
plans “shall”, among other things, “ensure ... that the impact of fishing
activities on marine eco-systems is kept at sustainable levels”.'** However,
this obligation to protect the ecosystem is not very precise and is part of
an article that foremost focuses on requirements to recover single fish
stocks. As the prime objective of recovery plans is to “ensure the recovery
of stocks to within safe biological limits”,'*> there is a risk that impacts
on the ecosystem are not given attention.

Furthermore, both recovery and management plans shall include con-
servation reference points such as “targets”, against which the recovery
and maintenance of the stocks to within safe biological limits shall be
assessed. These targets “shall” be expressed in terms of population size
and some other criteria related to the fish stock. However, with regard
to targets “relating to other living aquatic resources and the maintenance

B Article 6. There is a variety of recovery and management plans, see further Churchill
and Owen, p. 135.

132 Regional Advisory Councils (RACs) are regional stakeholder fisheries organisations
established by the CFP reform of 2002, with the purpose of providing recommendations
to the Commission and member states on fisheries management issues. See articles 7,
31 and 32 of the CFP regulation. See also Council Decision of 19 July 2004 establishing
Regional Advisory Councils under the Common Fisheries Policy (2004/585/EC) and Coun-
cil Decision of 11 June 2007 amending Decision 2004/585/EC establishing Regional Advi-
sory Councils under the Common Fisheries Policy. The Scientific, Technical and Economic
Committee for Fisheries (STEFC), established according to article 33 of the CFP regula-
tion, shall be consulted at regular intervals and the Commission shall take into account
the advice of committee. In practice, advice from the International Council for Explora-
tion of the Sea (ICES) has significant impact on decision-making.

133 Article 4.

134 Article 5.3.

135 Article S.
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or improvement of the conservation status of marine eco-systems’, the
regulation is allowing but not requiring: the plans “may” include such
targets.

To conclude, there are several provisions besides the objective in arti-
cle 2.1 that includes references to the ecosystem approach or the wider
environmental context, but not in terms of clear legal obligations.

3.2.2  Implementation Deficits in Practice

The decision-making process related to the CFP regulation is crucial for
assessing whether single stocks are maintained at sustainable levels, as
well as whether the ecosystem approach is realized. On a proposal from
the Commission, the Council “shall adopt measures on fixing prices,
levies, aid and quantitative limitations and on the fixing and allocation
of fishing opportunities”.!?® This includes, inter alia, the determination
of TAC:s for a certain area and period of time. TACs are stipulated in
specific regulations. These are decided upon by the Council alone (not
together with the Parliament)."”” The Council “shall” take into account
scientific and other advice submitted by different organisations, such as
STECF and RAC,'® including not only the state of single stocks but
also the “environmental impact” of fishing activities.'” Although the
wording “taking into account” provides for certain discretion, ignoring
scientific information showing severe degradation of fish stocks, is not,
in our opinion, permissible, in light of the fact that the minimum sus-
tainability requirements are “no prejudice to fish stocks” and “no impact
on the marine ecosystem”, and that the Council is bound to apply the
precautionary principle.

136 TFEU, article 43.3.

137 Since the adoption of the Lisbon Treaty in 2009, the Parliament and the Council
have shared legislative powers regarding all decisions under the Common Fisheries Policy,
except those listed in article 43.2 of the Treaty of Lisbon amending the Treaty on Euro-
pean Union and the Treaty establishing the European Community, O] 2007 No. C306,
Exceptions from shared legislative powers concern “fixing prices, levies, aid and quan-
titative limitations and on the fixing and allocation of fishing opportunities” (TFEU
article 43.3,). The meaning of the exceptions “quantitative limitations” and “fixing and
allocation of fishing opportunity” has been specified in the basic regulation of the CFP. In
short, the exemptions include two important quantitative measures TACs and TAE: (i.e.
catch and effort limits) described supra, part 3.2.1.

138 Articles 4(2), 31 and 33.

139 Article 4(2).
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Still, statistics reveal that the Councils decisions on TACs deviate sig-
nificantly from the submitted scientific advice. These statistics concern
single fish species, but presumably are indirectly relevant to the status
of entire marine ecosystems. The Commission reported in 2012 that,
during the period 2003-2012, the Council’s decisions on TACs for fish-
ing in North-East Atlantic and adjacent waters exceeded the scientific
recommendation by an average of 41 %.!% Another study, examining
the scientific recommendations and Council’s decision on TACs for 11
species in nine different management zones across EU waters'! between
1987 and 2011, show that the politically determined TACs on average
were set 33 % higher than the scientifically recommended levels.!#> The
authors moreover show that these high levels dramatically increase the
risk that the fish stocks will collapse within 40 years.

The political context is highly relevant. The Council consists of fish-
ery ministries appointed by the member states’ governments, several of
whom are under strong pressure from state fishery industries. It seems
therefore that short term political interests supersede the legal sustaina-
bility objectives, here reflected and specified in scientific information.!#?

An additional difficulty in achieving sustainability objectives is that
the Council’s decisions are not legally challenged in practice. The Com-
mission and the member states are probably too much involved in the de-
cisions to question the Council’s standpoint in the CJEU, while the right
of access to the CJEU for individuals and environmental organisations is

legally very restrictive and in practice not an option.!%

14046 9% (2003), 49 % (2004), 59 % (2005), 47 % (2006), 45 % (2007), 51 % (2008),
48 % (2009), 34 % (2010), 23 % (2011) and 11 % (2012), European Commission,
Communication from the Commission to the Council concerning a consultation on Fishing
Opportunities for 2013, 7.6.2012, COM(2012) 278 final, p. 12.

141 The study included several different waters, such as subareas in the Baltic Sea, Skager-
rak and Kattegat, the North Sea, subareas of the North-East Artic, Icelandic division Va,
Clyde and Rockall, West of the British Isles and English Channel, the Irish Sea, Spain,
Portugal and the Bay of Biscay.

142 TACs exceeded the recommended levels in 68 % of the decisions. See Bethan et al.
Fisheries Management, in Marin Pollution Bulletin 62(12), p. 2644-45, December 2011.
143 Markus instead argues that “it is likely that the Council practice is compatible with
article 2 given the vague formulation of article 2 and that the provision is entitled “ob-
jective”. Markus, p. 136.

144 See further Markus, p. 138 f.
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Finally, the CFP “Control and Enforcement System”'®® is generally
regarded as ineffective in practice and as one of the key reasons for fail-
ures of the present CFP!“ Member states are primarily responsible for
supervision and control of legally decided TACs and other measures. The
Commission supervises the member states” control and may also make

their own inspections.!?

3.3 CFP Regulation 2013

3.3.1 Background

In the CFP proposal 2011,'% the Commission identified several “main

problems” of the 2002 CFP, e.g.:

* Lack of focus in the objectives on environmental, economic and social
sustainability.

* Unacceptably high levels of discards.

* Fleet overcapacity (which is the fundamental problem of the CFP),'%
overfishing, total allowable catches (TACs) that are set too high and
low compliance. These factors have resulted in a large majority of Un-
ion stocks being overexploited.

* Insufficient integration of environmental concerns into the policy.

145 CFP regulation, chapter V. See also the supplementary Council Regulation (EC) No
1224/2009 of 20 November 2009 establishing a Community control system for ensuring
compliance with the rules of the common fisheries policy.

146 Green Paper, p. 8. See also M. Salomon and K. Holm-Miiller, Towards a sustaina-
ble fisheries policy in Europe, in Fish and Fisheries 2012, “onlinelibrary.wiley.com/doi/
10.1111/faf.12009/pdf”, p. 4 (hereafter Salomon and Holm—Miiller), p. 7.

147 See further Salomon and Holm-Miiller, p. 7. The European Fisheries Control Agency
was established in 2005 with the aim of pooling national and Union control and inspec-
tion resources. Inadequately working economic sanctions lead to the introduction of a
new regulation in 2008, too early to evaluate, ibid, p. 7 £.

148 After negotiations between the Parliament and the Council several amendments have
been made. These amendments, where relevant for the analysis in this paper, will be
pointed out. At the time of writing the latest consolidated text was adopted in June 2013
(see supra footnote 99). Before entering into force formal adoption of Coreper and the
Parliament plenary is necessary.

149" Green Paper, p. 8. Economic incentives have basically failed to reduce the fleet capac-
ity, Salomon and Holm—Miiller, p. 8 f.

150" CFP proposal 2011, p. 1(f).
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The proposal includes several important changes and also innovations,
including transferable fishery concessions, a discard ban,"! reduction of
the fleet capacity, cessation of economic aid and regionalisation of deci-
sionmaking. None of these are analysed here.!>?

The following part discusses the objectives and measures in the pro-
posal, with special attention to the ecosystem approach. The official po-
litical message in the CFP reform is in this respect quite clear. To quote
the Commission’s Green Paper:!>? “The fisheries sector can no longer be
seen in isolation from its broader maritime environment and from other
policies dealing with marine activities. Fisheries are heavily dependent on
access to maritime space and to healthy marine ecosystems.” This broader
environmental approach is reflected also in the preamble to the Commis-

sion’s CFP proposal 2013.1%

3.3.2  Objectives and Measures

A “general objective” in the proposed CFP regulation is to “ensure that
fishing and aquaculture activities are environmentally sustainable in the
long-term and are managed in a way that is consistent with the objectives
of achieving economic, social and employment benefits, and of contri-
buting to the availability of food supplies” (authors’ italics).!>> There is
thus no clear priority between the achievement of long-term environ-
mental sustainability and economic and social interests, although obvi-
ous risks for conflicts. Strikingly, the CFP proposal revokes the definition
in article 3 of the CFP regulation 2002, which names certain environ-
mental criteria as minimum sustainability requirements.’® One of those
— “no prejudice to future fish stocks” — is not a necessary legal precondi-

151 Although this measure is out of the scope of the analysis in this article it is worth
mentioning that after amendments in the CFP proposal 2011, a discard reduction is a
more appropriate term. Several amendments have been made to article 15 (see also the
preamble, item 9, which has been amended from stating that unwanted catches should
be “minimized and progressively eliminated” to “avoided and reduced as far as possible”).
152 See instead Salomon and Holm—Miiller, p. 4. See also T. Markus and M. Salomon, 7he
Law and Policy Behind the Upcoming Reform of the Common Fisheries Policies, in Journal
for European Environmental & Planning Law, 9(3-4) 2012 p. 257-284.

153 Green Paper, p. 5.

154 CFP proposal 2013, items 9, 17, 17(a),18, 25, 25(a) and 34, further described infra,
part 3.4.

155 CFP proposal 2013, article 2.1.

156 Supra, part 3.2.1. This deficiency has not been amended in the later adopted texts.
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tion in the proposal. The other minimum criterion in the 2002 regula-
tion — “not have a negative impact on the marine eco-systems” — is also
excluded in the 2013 CFP proposal.'””” The removal of the definition
is partly compensated by the latest amendment of the definition of the
ecosystem approach, which is defined as an approach to manage fisheries
“within ecologically meaningful boundaries” (authors’ italics), but as will
be explained in the following, the ecosystem approach is not the same a
minimum requirement.

The “ecosystem based approach to fisheries”, “shall” be implemented
“to ensure that negative impacts of fishing activities on the marine eco-
system are minimised” and “endeavour to ensure that aquaculture and
fisheries activities avoid the degradation of the marine environment”."®
Compared to the CFP proposal 2011, as well as the current CFP regu-
lation, this is a more far-reaching objective, although not entirely unam-
biguous.!”” The CFP proposal 2013, states that the ecosystem approach
should ensure that impacts are “minimised”. This is a sharper word than
“limited” (CFP proposal 2011), although the objective is not explicitly
to avoid negative impacts on ecosystems. As regards the latter part of
the amendments, “... shall endeavour to ensure... (authors’ italics)”, the
wordings give quite a lot of room of discretion. Moreover, the definition
of ecosystem based approach in the CFP proposal 2013 is of interest;

an integrated approach to managing fisheries within ecologically
meaningful boundaries which seeks to manage the use of natural re-
sources, taking account of fishing and other human activities, while pre-
serving both the biological wealth and the biological processes necessary
to safeguard the composition, structure and functioning of the habitats of
the ecosystem affected, by taking into account the knowledge and uncer-
tainties about biotic, abiotic and human components of ecosystems”.!®°

The definition proposed 2013 marks more clearly than the definition
in CFP proposal 2011 that limits to fisheries are set by ecological prere-
quisites. The 2013 definition is also in line with the definition given by

157 The ecosystem approach, described below, shall however be implemented to minimize
negative impacts on marine ecosystem from fisheries (see CFP proposal 2013, article 2.3).
158 CFP proposal 2013, article 2.3.

159 CFP proposal 2011, article 2.3.

160 CFP proposal 2013, article 5. “Taking account to” is weaker than “ensuring benefits”
as formulated in the definition in CFP proposal 2011.
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the FAQO, and as there is no definition in the current CFP regulation, the
proposal is an improvement.'¢!

In sum, the meaning of “ecosystem approach” in the new fisheries
regulation is a step forward in comparison to the current situation with
no definition at all, as well as compared to the CFP proposal 2011. How-
ever, there is still some ambiguity concerning the obligation to imple-
ment the approach, in particular following from the wording “endeavour
to ensure”. The CFP proposal 2013 does therefore not ensure the safe-
guarding of the health of marine ecosystems.

On a more concrete level, the proposed reform introduces the general
objective to restore and maintain populations of harvested species above
levels that, by 2015, can produce Maximum Sustainable Yield (MSY).1¢?
This objective stems from a commitment made by the EU at the 2002
World Summit.!®® It means basically that we shall fish at levels that do
not endanger the reproduction of stocks and that provide high long-term
yields.'®* Through the amendments after the CFP proposal in 2011,
there is now a target to rebuild fish stocks above biomass levels capable of
producing MSY, but only “where possible” in 2015 (at latest 2020 for all
species).'®> However, the statement in the preamble, at item 5, should
narrow the discretion in interpreting the exception to reach the target
later than 2015. It is stated that “achieving those exploitation rates by a
later date should be allowed only if achieving them by 2015 would seriously
jeopardise the social and economic sustainability of the fishing fleets in-

volved (authors’ italics).”1°

161 See FAO definition, supra section 1. It is however not clear how the word “meaning-
ful” is to be defined.

162 CFP proposal 2011, article 2.2. MSY was introduced in UNCLOS already in 1982.
163 Report of the World Summit on Sustainable Development, Chapter 1, Resolution 2,
Plan of Implementation, paragraph 31(a). See also Communication from the Commis-
sion to the Council and the European Parliament. Implementing sustainability in EU
fisheries through maximum sustainable yield COM(2006) 360, 4.7.2006.

164 MSY as a basic requirement is also included in UNCLOS, partV, article 61.3 (exclu-
sive economic zone) and part XI, article 119 (high seas), but includes the formulation “as
qualified by relevant environmental and economic factors”, which could be interpreted so
that ecological sustainability is set aside.

165 CPF proposal 2013, article 2.2. It is however not explicitly expressed that the fisheries
mortality must be set below the fisheries mortality rate reaching MSY.

166 CFP proposal 2013, preamble, item 5.
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For overexploited fish stocks, introduction of MSY would mean very
far-reaching restrictions initially, but as stocks hopefully improve,'®” in-
creased fishing possibilities at lower cost and with a higher unit value. It
is indeed a radical shift from how the CFP regulation is applied today
— maintaining a minimum population level in order to prevent collapse
of the current fish stock — to MSY, where long time sustainability is the
target. However, MSY has been strongly criticized for disregarding im-
portant factors, such as fish size and age, complexity of stock biology,
species interaction and variability and trends in ecosystem capacity.!®®
Obviously, the possibility to postpone reaching the objective until 2020
is a drawback as well.

One of the proposed measures is multi-annual plans, which are replac-
ing today’s recovery and management plans. Multi-annual plans have in
practice already been used for a number of important fish stocks. In the
CFP proposal 2013, multi-annual plans shall legally be established as a
priority.'® However, no explicit time frames are set out. The plans shall
be based on “scientific, technical ad economic advice” and contain “con-
servation measures’ to both restore and maintain fish stocks above levels
producing MSY “in accordance with Article 2(2)” (authors’ italics).'” The
plans shall provide for measures based upon the precautionary principle
when targets relating to MSY “cannot be determined owing to insuffi-
cient data”, “ensuring at least a comparable degree of conservation of the
relevant stocks”.!”!

To what extent do multi-annual plans implement the multi-species
and ecosystem approaches? Multi-annual plans shall cover either (a) sin-
gle species or (b) “in the case of mixed fisheries'’> or where the dynamics
of stocks relate to one another, fisheries exploiting several stocks in a relevant
geographical area, taking into account knowledge about the interactions

167 This depends on different factors, e.g. the water quality and the status of other species
in the food web.

168 Salomon and Holm-Miiller, p. 4. The authors discuss different critical standpoints
regarding MSY and also alternative MSY concepts, including safety bufferts.

19 CFP proposal 213, article 9.1.

170 CFP proposal 2013, article 9.1.

171 CFP proposal 2013, article 9.2.

172 Mixed fisheries is defined as fisheries “in which more than one species is present and
is likely to be caught together with other species in the same fishing operation”, CFP
proposal 2013, article 5.
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between fish stocks, fisheries and marine ecosystems” (authors’ italics).!”
Thus, to our understanding of the wording, the plans shall take into ac-
count knowledge on ecosystem interactions when several species are ex-
ploited, intentionally or unintentionally, by fisheries.!”# This is however
not the case when it comes to fisheries exploiting single species, although
fisheries exploiting only one species may have negative effects in prac-
tice on other species and the marine ecosystems (e.g. through the food
web).17

The ecosystem approach is, rather vaguely and not systematically, im-
plemented in parts of the provisions on multi-annual plans. Article 9.5,
for example, recognises the potential problem of reaching MSY for sev-
eral stocks at the same time and states that plans may contain “specific
conservation objectives and measures based on the ecosystem approach,
to address specific problems of mixed fisheries in relation to achieving
the objectives referred to in Article 2(2)” (authors’ italics).!”® Moreover,
objectives laid down in plans must be consistent with article 2, i.e. the
ecosystem approach, but only “as appropriate”.!”” When it comes to con-
crete measures to be specified in the plans there are no strict obligations
to include ecosystem considerations. The plans may contain measures
to minimize negative impacts of fishing on the ecosystem and “where
appropriate, specific objectives for the freshwater part of the life cycle of
anadromous and catadromous species” (authors’ italics).!”®

173 CFP proposal 2013, article 9.3(b). Article 9 contains several amendments compared
to the proposal in 2011.

174 The original proposal did not include “marine ecosystem”. Moreover, the formula-
tion “where possible” has been eliminated from the obligation to cover the multi-species
and the ecosystem approach. The formulation to take into account interaction based on
“knowledge”, shall be read in the light of the obligation to apply the precautionary ap-
proach laid down in article 9.2 and 2.2. This is in particular important when it comes to
ecosystem considerations, since knowledge often are lacking.

175 CFP proposal 2013, article 9.1(a).

176 CFP proposal 2013, article 9.5. There is, at the moment on-going negotiations on
how to determine MSY in mixed fisheries. Oral information from Isabella Lovin, Euro-
pean Parliament, on the 29 of October 2013.

177" CFP proposal 2013, article 11.1(w).

178 CFP proposal 2013, article 11.2(a) and (c). The provision concerns fish species mi-
grating between freshwaters and marine waters. There are e.g. no precise requirements
related to the ecosystem that are possible to effectively monitor and evaluate, such as
quantifiable targets for marine ecosystems. Note also that the proposed item 17 in the
preamble of CFP proposal 2011, stating that multi-annual plans should “establish quan-
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In sum, the primary function of the multiannual plans is to achieve
MSY, a target set for commercially exploited species and not developed as a
multi-fish species or ecosystem based instrument.!”” Contrary to what is
expressed in the preamble regarding multi-annual plans,'® the proposal
does not lay down a framework ensuring the achievement of the broader
objectives of the proposed CFP regulation, which e.g. includes to “ensure
that that negative impacts of fishing activities on the marine ecosystems
are minimized”.!®!

Finally, the CFP proposal 2013 stipulates several far-reaching ecosys-
tem considerations in relation to technical measures (the use of fishing
gears etc.). Proposed measures to be included are e.g. fishing gears to
improve selectivity or minimize negative impacts on ecosystem, require-
ments to halt fisheries within a certain area and time period to protect
endangered species, spawning fish, fish below minimum conservation
reference size and other vulnerable marine resources as well as specific
measures to minimize the negative impact on marine biodiversity and
marine ecosystems.'®* However, such measures “may” (not “shall”) be
included. Although the objective in the reform is clear — the ecosystem
approach “shall” be implemented — the formulation in article 7.2 pro-
vides for discretion.

3.4 Is the Common Fishery Policy Ruled by Adaptive
Planning in Water Framework Directive and Marine
Strategy Directive?

An overall presumption in this article is that integration of the ecosystem
approach into the CFP, in particular with a view to promoting sustaina-
ble development, cannot be conducted effectively without prior consid-

tifiable targets for the sustainable exploitation of stocks and marine ecosystems concerned”
(author’s italics) has been removed from the CFP proposal 2013.

179" See definition in the CFP proposal 2013, article 5. See further Salomon and Holm-
Miiller, p. 4. The practical consequences of MSY, e.g. for a discard ban, may of course
have positive effects also on the conservation of other species and the marine ecosystem.
180 Preamble, item 17. See e.g. the wording “establish a framework for sustainable ex-
ploitation of stocks and marine ecosystems concerned”, "to contribute to the sustainable
exploitation of the stocks and the protection of the marine ecosystems concerned’ (authors
italics).

181 See in particular CFP proposal, article 2.3.

182 CFP proposal 2013, article 7.2(r)(ii), (t) and (u).
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eration of the entire aquatic ecosystem and how it is affected by different
activities. Both the WFD and MSD recognise this holistic approach. We
are now approaching the second research question: the relevance of adap-
tive planning in the WFD and MSD in connection with decision-mak-
ing according to the CFP.

However, it should first be reiterated that there is a clear intention
notwithstanding the WED and MSD, on the overarching level, to integrate
an ecosystem approach in the implementation of the CFP regulation.!®?
This conclusion is based upon international law and the integration prin-
ciple (article 11 TFEU) and upon the basic objectives and the good gov-
ernance principle on consistency between policies, stipulated in the 2002
CFP regulation and the CFP proposal 2013.%% A number of EU policy
documents verify this approach,'® not least the 2002 Sixth Commu-
nity Environment Action Programme calling for “greater integration of
environmental considerations in the Common Fisheries Policy, taking
the opportunity of its review in 2002”.!3¢ The need for integration is
presumably no less important in connection with the 2013 CFP review.

The wider environmental approach is reflected also in the CFP provi-
sions on different kinds of measures to implement the objectives, but not
in detail and not in terms of clear obligations addressed to the decision
maker.'®” It is in this context important to observe that the new require-
ment on MSY in the CFP proposal 2013 does not explicitly relate to the
ecosystem approach (let alone that the planning in practice may have
positive effects on marine ecosystems). In other words, the law does not
ensure that wider environmental considerations are in fact taken by the
Council in order to implement the CFP objectives.'8®

183 Parts 3.1-3.3.

184 The principles of good governance are formulated in article 2(2) in the 2003 CFP
regulation, supra part 3.1, see also CFP proposal 2013, article 4(j).

185 See further Markus, p. 136 f.

186 Sixth Community Environment Action Programme, article 6 g.

187 See also CFD, article 7, the commission “may” decide upon emergency measures “if
there is evidence of a serious threat to the conservation of living aquatic resources, or to
the marine eco-system resulting from fishing activities. This is an extraordinary situation,
not directly relevant for the topic of this article.

188 As mentioned, supra part 2.2.3 and footnote 99, there is a right for member states
to adopt fisheries measures for conservation purposes in territorial waters according to the
current CFP regulation out to 12 nautical miles from the baseline, however only under
certain restrictions. Moreover, decisions are taken by the Commission, and can be over-
ruled by the Council, when measures might affect other member states. In addition, the
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What is then the legal basis for integrating the WED and MSD adaptive
planning in decision-making according to the CFP? On a general level,
such integration is in line with the integration principle in the TFEU,
supported by policy documents such as the 2002 Sixth Community En-
vironment Action Programme, as mentioned above. The preambles of
the MSD and WFD are more explicit. The MSD shall “foster the inte-
gration of environmental concerns into other policies, such as the Com-
mon Fisheries Policy”.!®” Furthermore, “the Common Fisheries Policy,
including the future reform, should take into account the environmental
impacts of fishing and the objectives of this Directive.”'”® The preamble
in WFD indicates that “further integration of protection and sustainable
management of water into other Community policy areas such as ...
fisheries ... is necessary.”"”! A study of the proposals for a new CFP reg-
ulation also indicate on a general level the desire to link the CFP regula-
tion to the MSD, but not explicitly to the WFD. The 2009 Green paper
indicated the need to relate to the Integrated Maritime Policy (IMP) and
the MSD."? According to the CFP proposal 2013, the CFP “should con-
tribute to the protection of the marine environment, and in particular to
the achievement of good environmental status by 2020 the latest” as set
out in MSD.!?

However, despite intentions on a policy level to integrate the CFP with
the especially the MSD and also the WFD (in the preamble of WFD),
there are a number of factors that counteract the influence of MSD and
WED adaptive planning. First, no provision in the CFP regulations 2003
or in the CFP proposal 2013 requires explicitly the decision maker to ob-
serve specified water status objectives and water quality standards (or tar-
gets) or programmes of measures adopted in accordance with the MSD

CFP proposal 2013, proposes an authorisation of member states to adopt conservation
measures in all waters under their jurisdiction to comply with obligations laid down in
the MSD, the Birds Directive and the Habitats directive, however concerning marine
protected areas only. Moreover, if such measures are likely to affect fisheries of other
member states the Commission is empowered to adopt the measures. See article 12 and
preamble, item 17 a.

189 MSD, preamble, item 9.

190 MSD preamble, item 40.

1 WEFD, preamble, item16.

Green Paper, p. 5.

CFP proposal 2013, preamble, item 8. The objective “the sustainable management of
all commercially exploited species” has been added to item 8 in the CFP proposal 2013.
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and WEFD. In fact, there is no reference at all to the MSD or WFD in the
current CFP provisions that reguire measures. With regard to the strong
political influence from fishery interests in the CFP decision-making,
clear legal obligations are necessary to ensure integration.!*

Secondly, the geographical division of the scope of the two directives
is without any ecological rationale.'” Fish and fisheries in coastal waters
are not covered by the WFD, but not by the MSD either if a particular
marine environmental aspect related to fish or fishery is already regulated
by a CFP regulation. Thus, the legal construction opens for the CFP to
“take the lead” by excluding fish and fishery aspects from the holistic
planning that, in reverse, should be prior to CFP decisions.

Thirdly, a similar remark concerns the member states programmes of
measures according to the MSD. To reiterate,'”° the MSD does not re-
quire that the programmes address fishing activities. Instead, such meas-
ures may be adopted under the CFP-regulation;

“based on scientific advice with a view to supporting the achievement of
the objectives addressed by this Directive, including the full closure to fish-
eries of certain areas, to enable the integrity, structure and functioning of
ecosystems to be maintained or restored and, where appropriate, in order to

safeguard, inter alia, spawning, nursery and feeding grounds.”"’

Again, by providing for a transfer of decisions on measures to the CFP,
the holistic approach is likely to be diminished; the wordings “with a
view to supporting the achievement of the objectives addressed by this
Directive” is a weak legal shelter when decisions are taken by ministers
under pressure from strong fishery interests in member states. It is also
a deficiency from the holistic perspective if measures addressed to fish-
ery are not considered simultaneously with the decision on measures ad-
dressed to other activities affecting the same marine ecosystem.

Finally, a specific situation should be mentioned in this context. MSD
includes a sort of “warning system” which is initially addressed to mem-

194 As stated supra footnote 188, the CFP proposal includes an authorisation for mem-
ber states to adopt conservation measures in waters under their sovereignty or jurisdic-
tion necessary for complying with obligations laid down in article 13.4 MSD (see article
12.1(a). This right is thus limited to obligations concerning protection of marine areas
and when affecting other member states, measures must be adopted by the Commission.
195 Supra, part 2.2.4.

196 Supra, part 2.2.3.

197 MSD, preamble, item 39.
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ber states in case of an “issue which has impact on the environmental
status of its marine waters and ... which is linked to another Community
policy”, e.g. the CFP. This system should apply if a marine ecosystem is
negatively affected by overfishing. If so, the member states “shall make
appropriate recommendations to the Commission and the Council for
measures” related to the problem. The Commission shall “reflect the rec-
ommendations when presenting related proposals to the European Par-
liament and to the Council”.!”® Possibly, this alert system could lead to
e.g. closure of an area to fishery, or to further restrictions on vessels, fish-
ing gears etc. However, there is obviously considerable discretion for the
Commission when deciding what to do with a recommendation from a
member state, and there is of course no guarantee that a proposal from
the Commission would be approved by the Council and the Parliament.

4 Concluding Remarks

This article formulates two research questions, both grounded in the as-
sumptions that fish species are important components of a marine eco-
system and that fishing activities affect and are affected by this system.
The first question is how current knowledge on fish fauna and fishing ac-
tivities are included in the MSD and WFD adaptive planning. The MSD
covers all EU marine waters and is relatively diverse and detailed as re-
gards what information on fish fauna and impacts from fishing activities
that is relevant for the preparation of marine strategies. However, the
MSD provides for considerable discretion for member states to decide
what to include during the preparation of marine strategies. The risk is
therefore that important scientific knowledge on fish fauna and fishing
activities is disregarded. This has specific implications for coastal water as
the WED, although applicable parallel to the MSD, does not require fish
species to be considered as a biological quality element in coastal waters
(in contrast to inland waters). It is therefore quite possible that a member
state’s adaptive planning of coastal waters completely ignores fish fauna.
Furthermore, none of the directives requires member states to address
fishing activities in the programmes of measures and it is not even possi-
ble for a member state to impose specific fishery conservation measures
according to the MSD in coastal waters, if these are already addressed by

198 MSD, article 15.1-2. See also the similar MSD article 13.5.
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a CFP regulation. All these shortcomings counteract a holistic adaptive
planning of marine waters.

The second research question is how the MSD and WFD adaptive plan-
ning impacts decisions according to the CFP regulation, concerning TACs
and other measures. As explained in part 3.4, there are no clear obliga-
tions in the 2002 CFP regulation or in the CFP proposal 2013 to con-
sider specific adaptive planning stages conducted under the WFD and
MSD. In sum, despite a documented clear political ambition to integrate
the MSD and WED with the CFP regulation, reflected in legal and pol-
icy documents in general terms, integration has not effectively been real-
ised in the legal instruments. The recently adopted CFP proposal 2013
entails no change in this respect.

Although the CFP proposal 2013 itself is based upon an ecosystem ap-
proach and introduces new instruments — including MSY, multi-annual
planning and the discard ban — that in practice should have a positive
impact on marine ecosystems, the point of departure for considerations
according to the regulation is fishing activities and primarily the impacts
on fish stocks. The WFD and MSD adaptive planning cover in principle
all kinds of activities and impacts on different organisms. Results from
this holistic ecosystem planning should ideally preside over the narrower
decision-making according to the CFP regulation. However, as just ex-
plained EU has not constructed such a legal situation. This deficiency is
especially evident where particular fish and fishery aspects are excluded in
the MSD adaptive planning because of a prior CFP regulation and also
where member states prefer to exclude fishery from MSD programmes of
measures and instead include these considerations under CFD.

There is of course no legal obstacle to observe the results of the WFD
and MSD adaptive planning in the decision-making according to the
CFP regulation. However, due to the political influence in the Council’s
decisions according to the CFP regulation, discretion and voluntariness
should be replaced by clear legal obligations in order to ensure integra-
tion with the WFD and MSD and thereby more effectively implement
the ecosystem approach.

Furthermore, although a CFP regulation preside over the MSD in so
far as particular environmental aspects in coastal waters are regulated in
the CFP regulation, CFP regulations do not generally exclude the appli-
cation of the WFD and the MSD in relation to fishery. Specific conserva-
tion measures affecting fisheries in a water area may be needed to achieve
good ecological water status (WFD) or good environmental status
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(MSD), and such measures should apply although TACs and quotas are
determined according to the CFP. A member state ignoring to take such
measures could therefore at least in theory be subject to an infringement
case related to the WFD or MSD. However, as neither the WFD nor the
MSD obliges member states to address fishing activities in programmes
of measures, the probability of such an infringement proceeding being
brought seems low.

Finally, this article is based upon the theoretical standpoint developed
by Winter and Westerlund, amongst others, which states that that eco-
nomic and social sustainability necessitate unconditional respect for ba-
sic ecological preconditions. This respect is not ensured because of the
loopholes and discretion in the provisions of the WFD, MSD and CFP
regulations. EU law today does therefore not clearly hinder on-going un-
sustainable fishery in EU marine regions, causing damage, possibly irrep-
arable, to the marine ecosystems. On the contrary, it is a clear drawback
that the CFP proposal 2013 has excluded the definition of “sustainable
exploitation” formulated in the CFP regulation 2002 according to which
an exploitation is sustainable only if “future fish stocks will not be prej-
udiced” and provided the exploitation does “not have a negative impact
on the marine eco-systems”. The removal of the definition is surprising
with regard to the actual fishery situation and the political declarations in
connection with the CFP reform.

Annex

Descriptors, criteria and indicators for environmental status assessment
with relevance for fishing activities (see further Commission Decision of
the 1 st of September 2010 on criteria and methodological standards for good
environmental status in marine waters (2010/477/EU).

293



Gabriel Michanek ¢ Anna Christiernsson

Descriptors

Criteria

Indicators

(1) Biological diversity is
maintained and the quality
and occurrence of habitats
and the distribution and
abundance of species are in
line with prevailing physi-
ographic, geographic and

climatic conditions

(1.1) Species distribution

(1.2) Population size

(1.3) Population condition

(1.7) Ecosystem structure

(1.1.1) Distributional range
(1.1.2) Distributional
pattern within the range,
where appropriate

(1.1.3) Area covered by
the species, as appropriate
(for sessile/benthic species)
(1.2.1) Population abun-
dance and/or biomass, as
appropriate

(1.3.1) Population demo-
graphic characteristics (e.g.
body size, age structure
etc.)

(1.3.2) Population genetic
structure, where appro-
priate

(1.7.1) Composition and
relative proportions of
ecosystem components
(habitats, species)

(3) Populations of ex-
ploited fish and shellfish
are within safe biologi-

cal limits, exhibiting a
population age and size
distribution indicative of a

healthy stock

(3.1) Level or pressure of
fisheries

(3.2) Reproductive capacity
of the stock

(3.3) Population age and

size distribution

(3.1.1) Fishing mortality
(F)

(3.1.2) The ratio between
catch and biomass indices
(catch/biomass)

(3.2.1) Spawning stock
biomass (SSB)

(3.2.2) Biomass indices
(3.3.1) Proportion of fish
larger than mean size of the
first sexual maturation
(3.3.2) Mean maximum
length across all species
found in research vessels
surveys

(3.3.3) 95 %-percentile

of fish length distribution
observed in research vessels
surveys

(3.3.4) Size at first sexual

maturation
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Descriptors

Criteria

Indicators

(4) All elements of the
marine food webs occur

at normal abundance and
diversity and levels capable
of ensuring the long-term
abundance of the species

(4.1) Productivity (pro-
duction per unit biomass)
of key species or trophic
groups

(4.2) Proportion of selected
species at the top of the
food webs

(4.3) Abundance/distribu-
tion key trophic groups/
species

(4.1.1) Performance of
key predator species using
their production per unit
biomass (productivity)
(4.2.1) Large fish (by
weight)

(4.3.1) Abundance trends
of functionally important
selected groups/species

(6) Sea-floor integrity is
at a level that ensures that
the structure and func-
tions of the ecosystems are
safeguarded and benthic
ecosystems, in particular,
are not adversely affected

(6.1) Physical damage,
having regard to substrate
characteristics

(6.2) Condition of benthic

community

(6.1.1) Type, abundance,
biomass and areal extent of
relevant biogenic substrate
(6.1.2) Extent of the seabed
significantly affected by
human activities for the
different substrate types
(6.2.1) Presence of par-
ticularly sensitive and/or
tolerant species

(6.2.2) Multi-metric
indexes assessing benthic
community condition and
functionality

(6.2.3) Proportion of
biomass or number of in-
dividuals in the macroben-
thos above some specified
length/size

(6.2.4) Parameters descri-
bing the characteristics of
the size spectrum of the
benthic community
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Tradition och fornyelse
pa vattenrittens omrade™

Om motet mellan gamla tillstindsregimer
och moderna miljokrav

How to apply modern environmental law standards to water operations with
outdated permits has been widely, and also quite intensively, debated in Swe-
den recent years. This is the background to the article, where I first give a
short introduction to the situation concerning hydro power, its environmental
effects and the most important ideas that have been proposed to adjust these
activities to modern environmental law. After that, I discuss two near-related
issues which stand in the focus of the debate. The first concerns how and when
new environmental demands can be addressed to ongoing activities under
conditions that meet the requirements from European law and the operators’
legitimate expectations. The second concerns the possibilities for the permit
holders to obtain financial compensation in these situations. In the final sec-
tion, I draw some general conclusions, which I hope will be further discussed.

1. Inledning

I Sverige har debatten kring vattenverksamheter och deras miljopaverkan
varit intensiv de senaste aren. Bakgrunden ir givetvis den 6kade upp-
mirksamheten pd vattenfrigor genom arbetet med att implementera EU-
ritten pd omradet. Frimst har det gillt ramvattendirektivet (2000/60,

* Nordisk Miljoriteslig Tidskrift 2014:2, s. 101.
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RVD),! men till viss del har diskussionen idven rort alférordningen
(1100/2007)* samt art- och habitatdirektivet (92/43, AHD).? Tonliget i
den svenska debatten idr hogt, vilket visentligen har att géra att hir mo-
ter den moderna miljéritten invanda forestillningar inom den sirskilda
rittskultur som fortfarande priglar vattenritten. Med denna artikel vill
jag beskriva situationen med inriktning pa vattenverksamheter med ildre
tillstaind och redogéra for de initiativ till nytinkande som presenterats i
nigra utredningar pa omradet. Direfter diskuterar jag tva fragor som har
aktualiserats i sammanhanget; dels i vilken utstrickning man kan stilla
nya miljokrav p& gamla verksamheter, dels om ersittningsritten och for-
dndringskraven. Utgingspunkten i diskussionen ir europarittslig i vid
mening, dvs. vilken hinsyn som maste tas till verksamhetsutévarnas be-
rittigade férvintningar i sidana situationer enligt EU-ritten och EKMR.
Diremot gir jag inte ndrmare in pi om och niar EU-ritten stéller krav pa
forindring av pagidende vattenverksamheter. Utgangspunkten ir istillet
att det dr givet att nya miljokrav fortldpande behover stillas pa befintliga
verksamheter utifrdn forindringar i miljon, indrade samhillsvirderingar
och vunna kunskaper om miljésituationen. Diskussionen giller méotet
mellan de moderna miljokraven och verksamhetsut6varnas intressen.

2. Vattenverksamheter och miljén

I Sverige finns idag knappast nagot storre vatten som inte dr paverkat
av minniskan genom uppdimning, kraftproduktion, sinkning-hdjning
eller annan reglering. Sedan lang tid har sidana dtgirder krivt tillstand
eller nigon annan form av samhilleligt godkinnande, vilket har moti-
verats av bade allminna intressen som fiske och batfart och hinsyn till
enskilda vars fastigheter har berérts av vattenverksamheten. Si kunde ex-
empelvis den som ville bygga kvarn eller stinghammare vid dar och an-
dra vattendrag under 1600- och 1700-talet erhilla ritten att bedriva ni-
ringen genom ett s.k. privilegiebrev. Ritten att paverka ett vatten kunde
ocksd uppkomma genom institutet “urminnes hivd”, en rittstitel som
vanns genom grannarnas langvariga passivitet. De forsta egentliga till-

! Europaparlamentets och ridets direktiv 2000/60/EG av den 23 oktober 2000 om upp-
rittande av en ram for gemenskapens dtgirder pa vattenpolitikens omride.

2 Radets forordning (EG) nr 1100/2007 av den 18 september 2007 om atgirder for
dterhimtning av bestindet av europeisk l.

% Radets direktiv 92/43/EEG av den 21 maj 1992 om bevarande av livsmiljéer samt vilda
djur och vixter.
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standsregimerna for vattenverksamhet kom i slutet av 1800-talet genom
1879 4rs dikeslag? och 1880 4rs vattenrittsforordning (VRF).> Hir gjor-
des for forsta gangen en avvigning mellan allmidnna och enskilda intres-
sen och tvingsritt kunde meddelas for den sokta vattenverksamheten. I
takt med landets kraftiga industrialisering och behovet av vattenkraft for
elférsorjningen blev VRF otillricklig i borjan av 1900-talet och en till-
standsregim introducerades genom 1918 ars vattenlag (1918:523, AVL).
Lagen byggde pa ett koncessionssystem med tillstind som hade rittskraft
gentemot savil allminna som enskilda intressen, och villkoren for verk-
samheten kunde inte omprévas annat 4n under stringa forutsittningar
eller efter lang tid. AVL méjliggjorde en omfattande utbyggnad av vat-
tenkraften i vara vattendrag. Efter ytterligare drygt 60 r hade sé vindarna
vint och lagen ansags vara alltfor exploateringsinriktad och ersattes av
1983 ars vattenlag (1983:291, VL). Utgingspunkten f6r den lagen var att
vattenverksamheterna skulle inpassas i samhillsplaneringen i stort och av-
vigningar gdras mellan energipolitiken och sysselsittningen i forhéllande
till naturvirden, kulturmiljévirden och friluftslivet. Efter ytterligare 15
ar inordnades de vattenrittsliga reglerna i miljobalken (1998:808, MB)
och gavs dir eget kapitel. Idag aterfinns bestimmelserna om vattenverk-
samhet i 11 kap. MB och den s.k. restvattenlagen (1998:812).

Trots att MB funnits i ndra 15 ar har dess paverkan pa vattenkraften
varit blygsam. Den absoluta majoriteten av de vattenrittsliga tillstinden
ar meddelade enligt dldre lagstiftning. Enligt de berikningar som gjorts
dr det totala antalet tillstand till vattenkraftverk och regleringsdammar
3 727, varav 3 266 dr meddelade enligt AVL, 261 enligt VL och endast
73 enligt MB.® Det finns dven manga verksamheter som fortfarande be-
drivs utan tillstand eller som bara omfattas av dldre domar, privatrittsliga
avtal och privilegiebrev. Hir ir liget mera oklart, men enligt Vattenverk-
samhetsutredingen ror det sig om knappt 3 800 st. Till problematiken
hor ocksd att en vattenverksamhet kan omfattas av ett antal tillstdnd och
domar fran olika tidsepoker. Det idr ddrfér knappast nagon overdrift att
siga att rittsomradet genomgdende ir priglat av oklarheter om vad som
giller, vilket i sig medfér problem for tillsynsmyndigheterna pa omra-
det. Det har ocksa under senare ir uppmirksammats att manga vatten-

4 Lag om dikning och annan afledning af vatten af 20 juni 1879.
> Kongl. Majt:s nidiga forordning av den 30 december 1880 om jordegares ritt 6fver
vattnet & hans grund.

¢ SOU 2014:35 5. 270.
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verksamheter orsakar miljoproblem.” Vanligt r att dessa verksamheten
bedrivs med minimitappning vid fel tidpunkter, fel sitt och pa fel plats,
korttidsreglering som medfor stora skador eller nolltappning och torr-
lagda faror, dammar och annat som fungerar som vandringshinder eller
reglering som skadar vattendragets kantzoner.

I minga situationer blir det dérfor aktuellt att stilla nya miljokrav pd
vattenverksamheterna. I miljébalken finns t.o.m. en skyldighet for till-
synsmyndigheterna att se till att alla verksamheter bedrivs i enlighet med
de allminna hinsynsreglerna och att tillstinden har aktuella villkor. Om
s inte ir fallet, ska man meddela de foreligganden som behovs, alter-
nativt inleda omprovning av villkoren i tillstinden.® Regelmissigt mots
myndigheten di med invindningen att verksamheten har tillstind och
att man mdste betala ersittning for alla intrng i ritten att tillgodogora
sig vattnet. Av 24:1 MB f6ljer nimligen att tillstind enligt MB har ritts-
kraft i s& métto att de "giller mot alla, savitt avser frégor som provats i
domen eller beslutet”. Rittskraften giller emellertid inte bara for tillstdind
enligt MB, utan iven for dess foregingare i VL, AVL, VRF och eventuellt
dnnu tidigare.’ Det hir betyder att nir miljdmyndigheterna vill stilla nya
krav pa dessa verksamheter méste man ansoka om att tillstindet ska upp-
hivas med stod av 24:3 eller begira omprovning av villkoren enligt 24:5
MB. I den senare bestimmelsen anges att villkoren kan omprovas efter
viss tid efter det att tillstindet bestimdes eller i fortid under kvalificerade
forutsittningar. For vattenverksamheter 4r tiden satt till mellan 10, 30
eller 55 ar beroende pé vilkenlagstiftning som gillde nir tillstindet med-
delades. I praktiken innebir det att tiden i de flesta fall har 16pt ut.

I dessa situationer ir det alltsi i och for sig fritt fram for miljomyn-
digheterna att begira omprévning. Dirfor kan det verka férvanande att

7 Fér en versiktlig beskrivning, se SOU 2013:69, avsnitt 4.4 Vattenkraftens effekeer pd
vattenmiljon.

8 26:1-2 MB.

% Enlige 5 § lagen (1998:811) om inférande av miljobalken giller rittskraften dven for
tillstdnd enligt VL och ildre lag. Om 34 § samma lag innebir att detsamma giller for
urminnes hivd och privilegiebrev 4r omdiskuterat (se Lindgvist, I: Privilegiebrev och ur-
minnes hivd — Vilken stillning har de enligt miljobalken? Nordisk miljoritslig tidskrift
(NMT) 2013:1, s. 43, Olsen Lundh, C: Tvenne ginger tvenne ruttna girdesgardar —
Om urminnes hivd och vattenkraft. NMT 2013:2, s. 85 och i detta nummer av NMT:
Stromberg, R: Urminnes hivd och vattenritten — ndgra synpunkter). Att denna diskus-
sion fortfarande pagér illustrerar vil mest att rittsomrédet karakteriseras av otydlighet om
vad som giller.
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omprovning forekommit si sparsamt nir det giller vattenverksamheter.
Mellan 1990 och 2010 har endast 90 omprévningar begirts av vatten-
kraftverk och regleringsdammar med ildre tillstaind. Av de ovan angivna
3 654 verksamheterna med ildre tillstand 4r enbart 78 omprovade mot
MBs regler.!® Orsakerna kan givetvis vara allmin resursbrist, kompetens
eller t.o.m. bristande vilja hos miljomyndigheterna, men det ricker inte
som forklaring. Den viktigaste orsaken ir istillet systematiska problem
i den rittsliga konstruktionen. Omprovningsinstitutet dr komplicerat
och dyrt att anvinda inom vattenritten och det saknas incitament for
verksamhetsutdvarna att delta. I praktiken far de omprovningssokande
myndigheterna bira ett omfattande utredningsansvar for verksamhetens
paverkan och behovet av skyddsdtgirder.!! Till det kommer att myndig-
heten maste betala ersittning till tillstindshavaren for den produktions-
virdesminskning som sker genom f6rlusten av vatten eller fallhsjd, dock
med avdrag for en s.k. toleranstroskel. For vattenkraftverk dr avdraget
hogst en femtedel och ligst en tjugondel av produktionsvirdet.'?

Den hir ritesliga konstruktionen gér att omprovningarna styrs mot
sidana atgirder som ligger under toleranstroskeln. Dessutom dr omprov-
ningsmajligheten enligt 24:5 MB forsedd med en viktig begrinsning
som innebir att de nya kraven inte fir vara sa ingripande att verksam-
heten inte lingre kan bedrivas eller att den avsevirt forsvaras. Slutligen
bygger systemet pd att omprovning sker av anldggningarna utefter ett
vattendrag ett och ett, vilket forsvarar att gora en samlad bedomning av
vilka krav som behovs, t.ex. nir det giller vandringshinder for fisk och al.
Man kan heller inte bortse frin att det inom vattenritten rader en egen
rittskultur, vilken bl.a. har gjort att domstolarna accepterar att tillstind
medges f6r omfattande dndringar av verksamheterna utan att en samlad
prévning gors. Det har i vissa fall inneburit att trots att det ekonomiska
utrymmet har 6kat avsevirt for verksamheterna genom det nya tillstandet

10°SOU 2014:35 s. 270.

1" Som belysande exempel kan tas omprévningen av kraftverket i Duvestrdom i Alsteran.
Kammarkollegiet var sékande och begirde 2003 att det skulle byggas en faunapassage
(fiskvandringsvig). Miljodomstolen i Vixj6 godtog ansokan, men efter dverklagande fran
bolaget avslog MOD begiran med hinvisning att den var for alltfor opreciserad (MOD
2006:25). Kammarkollegiet fick alltsd ansoka dn en ging, men fick den hir gingen av-
slag av miljpdomstolen med ungefir damma argument som i MOD. Efter 6verklagande
godtog emellertid MOD ansékan, elva ar efter att den initierades (MOD 2014-02-12;
M 1423-13).

12°31:20 och 31:22 MB.
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for dndringen, har myndigheterna varit hidnvisade till att inleda en sir-
skilt process om omprovning av de gamla villkoren och betala ersittning
for kraven.

3. Utredningar och forslag

Problemen med att modernisera villkoren for vattenverksamheterna och
utmaningarna att anpassa tillstindssystemet till EU-rdtten har av givna
skal diskuterats ingdende under senare ar. Flera utredningar har tillsatts
och en rad forslag har presenterats. De viktigaste ar Utredningen om er-
sattning vid rddighetsinskrinkningar och Vattenverksamhetsutredningen
som béda tillsattes 2012.

Den férstnimnda utredningen kom med betinkandet Ersittning vid
radighetsinskrinkningar (SOU 2013:59) i augusti forra éret. Utred-
ningsuppdraget var att se om det finns behov av en lagreglering som ger
ritt till ersittning i situationer som ticks av 2:15 3 st. regeringsformen
(1972:152, REF), dvs. vid sadana ridighetsinskrinkningar som sker av
hilsoskydds-, miljoskydds- eller sikerhetsskil. Sedan 2011 4rs dndring av
RF giller ju att ersittning endast kan utga i dessa situationer om det ér
sarskilt reglerat. Utredningen ansig att det i stort rader kongruens inom
miljordtten pa si vis att bevaranderegleringen bygger pa att ersittning
betalas om inskrinkningarna giller lagenlig markanvindning och gir ut-
over en viss nivd, medan lagstiftningen om miljoskydd inte ger ricte till er-
sattning. Typiska exempel pd den forra r naturreservat och biotopskydd,
medan utslippsreglering och kemikalierestriktioner dr exempel pa den
senare. Utredningen pekade emellertid ocksd pé att grinsdragningen kan
vara svdr att gora och gav flera exempel, diribland skyddsomraden kring
vattentikter (vattenskyddsomriden) och regleringen av jakt och fiske.
Man menade vidare att om det skulle uppsta situationer dir den enskilda
drabbades pa ett orimligt sitt av miljoskyddsrestriktioner bor myndighe-
terna med tillimpning av proportionalitetsprincipen vilja andra medel
som ir mindre ingripande. I sista hand bor frigan om ersittning vid sa-
dana ingripanden 6verlimnas till ritestillimpningen och utredningen gav
dirfor inte nagot forslag om en allmin regel om detta. En sidan ansags
ocksd vara mindre limplig, d& den kan strida mot grundliggande miljo-
principer och mot férbudet mot olagligt statsstod inom EU-ritten. En
direkt kollision med statstédsreglerna trodde man emellertid inte kunde
intriffa sirskilt ofta, da de flesta EU-rdttsliga normer 4r uttryckea i di-
rektiv. Utredningen identifierade dock vissa situationer dir reglering kan

302



Tradition och fornyelse pa vattenrittens omride

overvigas for att motverka att myndigheterna illojalt viljer ersittningsfria
instrument nir majlighet ges, nir man istillet borde betala for kraven.
Nir det sedan gillde omprévning av gillande tillstind menade man att
regleringen i stort dverensstimde med de grundlidggande principerna om
rittssikerhet och ersittning. Det gillde emellertid inte ersittningsric-
ten vid omprévning av vattenverksamheter. Nya villkor for dessa genom
omprovning kan visserligen liknas vid naturvardsinstrument, men ocksa
med ingripanden mot miljofarliga verksamheter. Vattenverksamheternas
miljopaverkan kan ocksd vara pataglig och de allmidnna motintressena
viger tungt. Sammantaget menade dirfor utredningen att ersittningsrit-
ten i dessa situationer 4r en avvikelse fran de allminna principerna och
att den bor tas bort, ett besked som man bollade vidare till Vattenverk-
samhetsutredningen.

Den utredningen kom med ett delbetinkande 2013 med titeln Ny tid
ny provning — forslag till indrade vattenrittsliga regler (SOU 2013:606).
Hir analyserades ildre tillstind och rittigheter och deras riteskraft enligt
24:1 MB. Utredningen ansig att urminnes hiavd och privilegiebrev ska
jamstéllas med tillstind enligt MB. Samtidigt féreslog man att de vat-
tenkraftsverksamheter som bedrivs med st6d av sadana ildre rittigheter
eller med stdd av tillstand enligt VRE, AVL och VL ska bli foremal for
ny tillstindsprovning enligt MB. Avsikten med nyprovningen ir att de
moderna hinsynsreglerna och EU-rittens krav i forhéllande till vatten-
kvalitet och paverkan péd djur och vixtliv ska fi genomslag. Da antalet
vattenkraftsverksamheter emellertid 4r mycket stort ska nyprovningen
genomforas genom att linsstyrelserna foreligger dem som 4r mest prio-
riterade att ansoka om MB-tillstand i enlighet med en vigledning som
ska utarbetas pa nationell niva. I delbetinkandet foreslog utredningen
ocksa att generella foreskrifter bor kunna meddelas for vattenverksamhe-
ter som bryter igenom ett tillstands rittskraft enligt 24:1 MB, t.ex. om
forsiktighetsmitt for kraftverk, dammar och vattenéverledningar. Vidare
bor vissa typer av vattenverksamheter och anliggningar ha tillstaind som
tidsbegrinsas. Slutligen bér det inforas ett krav pa miljorapport for vat-
tenverksamheter.

Vattenverksamhetsutredningens slutbetinkande I vatt och torrt — for-
slag till dndrade vattenrittsliga regler (SOU 2014:35) kom for ett par
ménader sedan. Hir spinner man vidare pa de f6rslag som gavs i delbe-
tinkandet, dvs. nyprovning for vattenverksamheter med ildre tillstind
och omprovning for dem med tillstind enligt MB. Tillstdndsprovningen
av vattenverksamheter bor si langt méjligt jamstéllas med den som giller
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for miljofarliga verksamheter enligt MB. Verksamheterna ska indelas i
tillstinds- och anmilningspliktiga. Prévningen ska enbart avse den of-
fentligrittsliga delen av verksamhetens tillatlighet och civilrittsliga fragor
om radighet och ersittning fir bedomas i annan ordning. Reglerna om
rittegingskostnadsersittning likstills med andra provningar enligt MB
och inom forvaltningsritten i stort, dvs. var och en fir std for sina egna
utgifter. Den siregna ordningen att befintliga verksamheter utan tillstand
kan “lagligfrklaras”™ upphivs som onédig. Nir det giller omprévning
enligt 24 kap. MB rensas katalogen av bestimmelser och systemet lik-
stills for olika verksamhetstyper. Regeln i 24:5 om att omprovningar inte
far leda till att verksamheten inte lingre kan bedrivas eller att den avsevirt
forsvaras ska emellertid kvarstd. Man angav hir ett antal starka skil emot
regeln, men menade 4nda att den hade en viss betydelse till skydd for
tillstindshavaren och som signal att omprovning inte ska anvindas for att
dterkalla tillstdind. Dessutom 4r myndigheter och domstolar skyldiga att
underldra att tillimpa regeln nir den kommer i konflikt med EU-rétten.
Utredningen f6reslog vidare att det klargors att det dr tillstindshavaren
som ska std for utredningsunderlaget vid omprévningar och att ersitt-
ningsritten vid omprévning tas bort. Av hinsyn till verksamhetsutévaren
ska emellertid ersittning kunna utgd under en femarig vergangsperiod.
Av samma skil foreslog utredningen att det ocksi ska inforas en ersitt-
ningsregel for de fall som en nyprévning enligt det tidigare betinkandet
medfor krav som gor att verksamheten inte lingre kan bedrivas eller av-
sevirt forsviras och det inte framstir som rimligt att den enskilda ska
behova tala detta. Denna ersittningsritt bor dock begrinsas till tio ar
efter reglernas ikrafttridande.

4.  Reaktioner pd Vattenverksamhets-
utredningens forslag

Niringslivets reaktioner pa utredningens forslag har varit starka. Stats-
dgda Varttenfall gick ut med en rapport dir man hivdade att forslaget
om nyprovning skulle medfora en forlust av 20 % av produktionen om
samtliga vattenkraftverk skulle behova leva upp till kraven pa minskad
korttidsreglering, fiskevandringsvigar och dndrade sisongsfloden.'?

13 Daniel Lofstedt pa uppdrag av Svensk Energi pi Second Opinion 2014-03-25, htep://
www.second-opinion.se/energi/view/2829.
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Svenska Kraftnit — ett stadigt affirsverk med myndighetsansvar for
elndtet — hivdade i en debattartikel tillsammans med elleverantorernas
branschorganisation Svensk Energi att nyprovningsordningen riskerar
att sitta vattenkraften som energikilla pa spel. Forslaget kan nidmligen
medféra att manga mindre vattenkraftverk tvingas stinga och dé kan de
inte fullgra sin roll som viktig leverantor av reglerkraft i ett system som
i okande grad bygger pa fornybar energi. Vidare dr det inte rimligt att
ansvaret for landets energipolitik ska 6verlimnas till tjinstemin pa lins-
styrelserna. I artikeln hdvdas ocksa att forslaget ar helt unike, eftersom
det innebir att hela verksamhetens existens ifragasitts och att det ddrmed
ocksd hotar rittssikerheten. !

Advokatsamfundet ir inne pa samma spar nir man i sitt remissyttrande
menar att forslaget mojliggor lingtgiende ingrepp i enskildas rittigheter
och det dirfor kan ifragasittas om den ir férenlig med EKMR. Man
reagerar pa att berdrda vattenverksamheter kan underkastas fullstindig
tillstindsprévning, trots att de vid inférandet av miljobalken innehade
riteskraftiga tillstind. Samfundet menade ocksd att utredningens slut-
satser om de europarittsliga mojligheterna ate stilla krav pé radighetsin-
skrinkningar baserades pa ett otillrickligt underlag. Slutligen menar man
att det nuvarande omprévningsinstitutet ir tillrdckligt om bara tillréck-
liga resurser finns hos myndigheterna.!®

Ett sista exempel 4r frin ett seminarium som nyligen anordnades av
Svenske Niringsliv. En av de storsta nyhetsportalerna fér miljofragor
kunde da rapportera:!°

Det omdiskuterade regeringsforslaget att alla vattenverksamheter maste
s6ka om sina miljétillstdnd kan bryta mot internationell ritt. Enligt Rafael
De los Reyes Aragon, doktor i juridik och knuten till advokatfirman Foyen,
kan forslaget strida mot principerna om 4ganderitt och krocka med EU-
mél om fornybara energikillor och direktiv om vattenverksamheter. ”Till
exempel dr Sverige skyldigt att jobba for att nd milen om mer férnybara
killor, dven om det inte 4r specificerat i direktivet hur de ska ni milet.
Betinkandet kan nog tolkas gi emot det mélet”, siger han till Svenskt Ni-
ringsliv som nyligen arrangerade ett seminarium pd temat. Han pekar pa att

4 Svensk Energi & Svenska Kraftnit i Dagens Samhille 2014-02-06 (http://www.da-
genssamhalle.se/debatt/nytt-miljoefoerslag-sactter-vattenkraften-pa-spel- 7644#roster).
15 Advokatsamfundets remissvar 2013-12-20 (R-2013/ 2087) till SOU 2013:69.

16 Miljsrapporten Direkt den 3 juni 2014, under rubriken Krav pa vattenverksamhet
kan strida mot internationell ritt.
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vattenverksamhetsutredningen som kommer att slutredovisas inom kort nu
bor se over kravet.

”Som jag ser det finns det tva vigar, antingen slopar man férslaget eller
s4 infor man en mildare version. I dag finns det delar som kan bryta mot
internationell ritt och som skulle kunna tas upp i europeisk domstol”, siger
Rafael De los Reyes Aragon.”

5. Utgangspunkter for diskussionen

I det f6ljande inleder jag en diskussion kring majligheten att stilla mo-
derna miljokrav pa verksamheter med ildre tillstind. Jag tar upp ett par
grundliggande juridiska frigor om rittskraften i gamla tillstdnd och eu-
roparittens betydelse i ssammanhanget. Diremot 6verlimnar jag debatten
kring effekterna pa energihushallningen av en nyprévningsordning till
andra, mer limpade. Lat mig bara peka pa att 94 % av landets vattenkraft
produceras i de 200 storsta vattenkraftverken. Det dr inte troligt att dessa
kommer att prioriteras for nyprovning. Det dr knappast kontroversiellt
att pastd att det 4r de minga och sma anliggningarna som ligger i vat-
tendrag med hoga naturvirden som frimst kommer i fraga. Deras bety-
delse for energihushéllningen dr begrinsad, sirskilt i jimforelse med den
omfattande utbyggnaden av vindkraft som f6r nirvarande sker i landet.
Aven deras roll som leverantdrer av reglerkraft bor analyseras mera inga-
ende, d3 ju manga ir stromkraftverk.'” Manga av de smé kraftverken har
dessutom blivit I6nsamma enbart med hjilp av systemet med elcertifikat,
dir inga motkrav pi moderna tillstind enligt MB har stillts.

Det ir vidare anmirkningsvirt att de som motsitter sig en ordning
med nyprovning med hinvisning till det befintliga systemet med om-
provning av villkor inte férmér att tydligt redovisa hur det systemet ska
forindras. En sidan reform méste nimligen vara radikal, med tanke pa
att det kommer att ta 800 ar att ga igenom samtliga ildre tillstind med
nuvarande omprévningstake. Aven med de mest optimistiska berikning-
arna tar det drygt 200 ar.'® Jag tror att de flesta kan vara éverens om att
situationen ir ohéllbar inte bara fran ett allmint miljoperspektiv. Den
kommer édven i flera avseenden i konflikt med EU-ritten pd omradet.
Savil RVD som AHD innehéller krav som gor att alla anlidggningar som

17" Strdmbkraftverk har inte ndgon egen magasinering av vatten och kan dirfor inte kan
producera storre effekt 4n vad som svarar mot den naturliga tillrinningen.

18 SOU 2014:35 5. 271.
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paverkar en vattenférekomst méste bedomas i ett sammanhang. I arbetet
med att genomféra RVD utpekas — vid sidan av 6vergddning — de fysiska
forindringar av vattenférekomsterna som ett av de storsta problemen
for att uppné god ekologisk status.” En viktig orsak till dessa forind-
ringar ir forekomsten av vattenkraftanliggningar och regleringsdammar.
Kunskaperna om dessa verksamheters paverkan maste forbittras och an-
liggningarna moderniseras, t.ex. genom nya regleringsregimer och fis-
kevandringsvigar. Detta férutsitter om- eller nyprévning av tillstinden
efter prioritering efter miljényttan med atgirderna. Detta fir i sin tur
bilda min utgingspunkt f6r den vidare diskussionen i artikeln. Den for-
sta frigan blir dirfor i vilken man som EKMR utgor ett hinder for en
sadan ordning.

6. Retroaktiv lagstiftning?

En invindning som rests mot den foreslagna ordningen med nyprévning
av ildre tillstdnd 4r att den skulle utgdra ett slags “retroaktiv lagstiftning”.
Det argumentet avvisades kort av Vattenverksamhetsutredningen med en
hinvisning till vad HFD uttalade i det s.k. Barsebicksmalet (RA 1999
ref. 76, se nedan).?” Utredningen hade goda grunder for sin instillning.
Det rader visserligen en viss forbistring i den rittsliga begreppsapparaten
och man kan kalla all slags lagstiftning eller administrativa atgirder som
ingriper i ridande egendomsférhillanden for “retroaktiva”. Det skulle
da gilla beslut om naturreservat pa privat mark. En sidan definition av
begreppet blir emellertid sa vidstricke att den blir meningslos. Uttrycket
retroaktivitet bor istillet reserveras for sidana administrativa atgirder
som ir tillbakaverkande pa si sitt att de kopplar rittsliga effekter (po-
sitiva eller negativa for den enskilde) till férhillanden som ir avslurade
fore lagens ikrafttridande. Att for framtiden forbjuda eller begrinsa en
pagiende verksamhet kan vara expropriation eller radighetsinskrinkning
och ska bedomas efter de regler — nationella som europarittsliga — som

19 Se t.ex. Atgirdsprogram for Norra Ostersjons vattendistrike 2009-2015 (dnr 537-
10296-09); http://www.vattenmyndigheterna.se/Sv/publikationer/norra-ostersjon/be-
slutsdokument/Pages/atgardsprogram-no-2009-2015.aspx.

20 SOU 2013:69 s. 168.
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giller for sadana intring. Men att kalla ett sadant ingrepp for “retroaktiv
lagstiftning” tillfor bara forvirring.?!

Det bér ocksi inledningsvis poingteras att varken EU-ritten eller
EKMR sitter hinder i vigen for att reglera frigor som omfattas av ritts-
kraftiga tillstind genom ny lagstiftning. Det 4r ocksa nigot som Hogsta
forvaltningsdomstolen (HFD) tagit stillning for i dtminstone tvd klara
fall. Det ena ir RA 1995 ref 10 som gillde tillstind for spel med auto-
matspel. I malet hade kommunen aterkallat tillstindet med hinvisning
till de stringare forutsittningar som gillde for meddelande av tillstand
enligt ny lagstiftning. HFD underkinde beslutet och menade att aterkal-
lande av ildre tillstdind endast kunde ske med stéd av drerkallelsegrun-
derna som angavs i nya lydelsen av automatspellagen. Intressant 4r ocksa
att i ett senare lagstiftningsirende inférdes en 6vergangsregel som innebar
att dldre tillstind som meddelats utan tidsbegrinsning upphérde att gilla
15 manader efter att de nya reglerna tritt i kraft. Lagradet godtog regle-
ringen utan kommentar.??

Det andra rittsfallet ir Barsebicks-malet, RA 1999 ref. 76. Som ir be-
kant for d&tminstone de svenska ldsarna, handlade det om regeringens be-
slut att stinga kirnkraftverket med st6d av den sirskilda avvecklingslagen
(1997:1320). Verksamhetsutévaren (BKAB) ansokte om rittsprovning
och pastod att beslutet brét mot en rad grundliggande rittsprinciper i
internationell och nationell ritt. Bland annat stred det mot principen
om gynnande forvaltningsbesluts odterkallelighet och férbudet mot re-
troaktiv lagstiftning. Nir det gillde den forsta fragan konstaterade HFD
bara att huvudregeln ir forsedd med en rad undantag och att den inte
utgdr nigot “hinder mot att det gynnande beslutet upphivs med st6d
av senare tillkommen lagstiftning, férutsatt att denna lagstiftning inte 4r
uppenbart oforenlig med RF eller i dvrigt behiftad med nigon grund-
liggande brist”.?> Uttalandet om gynnande forvaltningsbeslut giltighet
i tiden dr generellt och innebir ett tydligt stillningstagande for att ny
lagstiftning kan bryta igenom givna tillstind. En motsatt hallning i fra-
gan om moderna synsitts mojligheter att fi genomslag genom lagstift-
ning skulle dessutom leda till absurda resultat. Att min gamla dispens

2l For en analys av retroaktivitetsbegreppet, se Darpd: Miljévardskraven i tiden I och
I1. Férvaltningsrittslig tidskrift 2001 s. 3 resp. 85, se sirskilt avsnittet Retroaktivitet och
europaritt (s. 8 ff.).

22 Prop. 2004/05:3 Vissa dndringar pd spel- och lotteriomridet.

2 RA 1999 ref. 76 . 19.
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frin 1960-talet att griva ned latrin pa tomten skulle vara "orubblig” gir
kanske att leva med, men hur blir det med ett tillstand att silja arsenik
enligt 1876 ars giftférordning, eller varfor inte tillstdnd enligt 1875 ars
prostitutionsreglemente att bedriva egen niring? Jag menar att vi hir har
att gora med en sjilvklar ricesgrundsats. Det viktiga i sammanhanget ir
att nir lagstiftning bryter igenom tillstind maste de berordas berittigade
forvintningar respekteras, varvid tidsaspekten ir viktig, liksom i vissa fall
mojligheten till ersittning. Det hir dr ocksa den grundsats som EU:s
miljoritt utgar fran. Ett exempel pa detta finns i artikel 13.2.d i IPPC-
direktivet som stipulerar att tillstaind ska bedomas pa nytt och vid behov
uppdateras om det framgir av "nya bestimmelser i nationell lagstiftning
eller gemenskapslagstiftningen kriver det”. Eller for att anvinda EU-
domstolens formuleringar i C-72/12 Altrip [2012], para 22 (min kursiv):

It should be borne in mind that, in principle, a new rule of law applies from
the entry into force of the act introducing it. While it does not apply to legal
situations that have arisen and become definitive under the old law, 7t does
apply to their future effects, and to new legal situations too (see, to that effect,
Case C-428/08 Monsanto Technology [2010] ECR 1-6765, paragraph 66).
It is otherwise — subject to the principle of the non-retroactivity of legal acts
— only if the new rule is accompanied by special provisions which specifi-
cally lay down its conditions of temporal application (Case C-266/09 Stich-
ting Natuur en Milieu and Others [2010] ECR I-13119, paragraph 32).

7. Riteskraftiga tillstind och egendoms
skyddet

En dterkommande kritik av forslaget om nyprévning ir att det strider
mot skyddet av dganderitten i EKMR. Det ir visserligen sant att den
rittspraxis som utvecklats av Europadomstolen visar att tillstind att be-
driva en ekonomisk verksamhet omfattas av skyddet av egendom enligt
artikel 1 i forsta tilliggsprotokollet (P1).24 Enlige artikel P1-1 fir ingen
ber6vas sin egendom annat 4n i det allménnas intresse och under de for-
utsdttningar som anges i lag. Domstolen har bedomt flera fall d tillstind
har vigrats eller aterkallats. Den férra situationen innehaller vilkinda
rittsfall som Jacobsson v Sweden (ECtHR 1998-02-19) och Hikansson

2 Beskrivningen bygger pi Darpé: Rite tillstind for miljon, slutrapport inom forsk-
ningsprogrammet ENFORCE 2010-11-15, se www.jandarpo.se/Artiklar & Rapporter.
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and Sturesson v Sweden (ECtHR 1990-02-21). De faller emellertid nigot
utanfoér dmnet for denna artikel, da de inte giller frigan om ett givet
tillstinds riteskraft. Det finns emellertid nagra avgoranden som giller
aterkallande av tillstdnd, varav tvd av de mest kinda ocksa ir svenska,
namligen 7re traktorer v Sweden (ECtHR 1989-07-07) och Fredin v Swe-
den (ECtHR 1991-02-18). Det senare gillde ett miljordeeslige tillstind,
varfor det kan vara pd plats med en kort beskrivning.

Makarna Fredin dgde en fastighet dir det bedrevs grustikt sedan bor-
jan av 1960-talet. Ett tillstind utan begrinsning i tiden hade medde-
lats for verksamheten 1963. 1973 gjordes ett tilligg i naturvardslagen
(1964:822) som gav myndigheterna méjlighet att utan ersittning dter-
kalla dldre tikttillstand frin och med tio &r efter att lagen tridde i kraft,
dvs. tidigast 1983. Fredins investerade stora belopp i verksamheten under
1970- och 1980-talet, bl.a. renoverade man en utlastningskaj. I brjan av
1980-talet inledde ldnsstyrelsen forhandlingar med makarna i avsikt att
dterkalla tiketillstdndet pga. av de hdga naturvirdena i omradet. Beslut
om aterkallande togs 1984 och faststilldes ett ar senare av regeringen.
Fredins gick till Europadomstolen och hivdade att deras civila rittighe-
ter var krinkta utan att de hade nagon méjlighet till domstolsprévning
samt att de hade gjort forluster pa ver 30 Mkr. Nir det gillde artikel
P1-1 gick Europadomstolen alls inte pa deras linje.”> Man konstaterade
visserligen att bestimmelsen var tillimplig eftersom det var en radighets-
inskrinkning av deras egendom. Emellertid ansdg domstolen att artikel
P1-1 ska forstés i sin helhet, dvs. att den virnar dganderitten, men ocksa
anger nir skyddet kan genombrytas. En rimlig avvigning ska goras mel-
lan de allminna intressena och de enskilda. Vidare ska proportionalitet
iakttas, samtidigt som konventionsparterna har ett vittgdende skon nir
det giller valet av metod for att frimja de allminna intressena.?® Dom-
stolen konstaterade i Fredin-fallet att dterkallandet inte kunde anses vara
oforutsebart, mojligheten hade ju introducerats for mer 4n ett decen-
nium sedan. Inte heller hade Fredins nagra berittigade forvintningar pa
fortsatt drift. De investeringar som gjorts i verksamheten hade skett sju dr
efter den nya lagstiftningen och myndigheterna hade varit noga med att
inte limna nagra garantier for fortsatt drift. Sammanfattningsvis ansag

2 Diremot filldes Sverige for bristen pa méjligheter till domstolsprovning. Kritiken i
den delen var emellertid gammal och hade redan resulterat i den forsta rittsprovnings-
lagen (1988:205).

26 Domen para 51.
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dirfor domstolen att aterkallandet av tikttillstaindet varken var olimpligt
("inappropriate”) eller oproportionerligt.

Flertalet av Europadomstolens avgoranden om aterkallade tillstind i
liknande situationer gir i samma spar. Minga giller forhallandet mellan
ny lagstiftning och givna tillstind och hir kan inte sigas att det skydd
som konventionen erbjuder ir sirskilt langtgdende. Om bara de nya for-
utsittningarna 4r motiverade av allminna intressen och det ges tillrick-
ligt med 6vergangstid for tillstindshavarna att anpassa sig, har Europa-
domstolen genomgaende ansett att det inte har skett ndgon krinkning av
artikel P1-1. Domstolen har ocksa utan vidare accepterat att miljoskil 4r
ett sidant allmént intresse som kan motivera ingrepp i tillstind. Konven-
tionsskyddet har ocksé uteblivit om tillstindshavaren har tagit en medve-
ten risk i sina investeringar.”’ Diremot har det blivit nedslag i de fall som
forindringarna kommit ovéntat eller allef6r hastigt, liksom i andra fall da
de inblandade haft berittigade forvintningar om att fa fortsitta bedriva
verksamhet.?®

De rittsfall som nimnts i redogérelsen ovan har nagra r pa nacken.
Europadomstolen har emellertid varit fortsatt konsekvent i sin praxis och
rittsfallen dr dérfor fortsatt giltiga, vilket inte minst framgar av domsto-
lens egna hinvisningar i senare mal. Ett relativt firskt sadant exempel —
som gillde nya foreskrifter for svinhillning i Nederlinderna av hinsyn till
vattenkvaliteten — dr Lobuis and others v The Netherlands (ECtHR 2013-
04-30). De klagande bonderna hade fatt sin tilldelning av "pig entitle-
ments’ minskade med mellan 25 och 34 % pa en ganska kort tid, varvid
enbart de som hade blivit hardast drabbade blivit tilldomda ersittning i
den nationella rittsprocessen. De klagade dirfor till Europadomstolen
och menade att deras rittigheter enligt artikel P1-1 hade blivit krinkta.
Domstolen var emellertid inte imponerad utan avvisade deras talan som
“manifestly ill-founded”, bl.a. med den vanliga skrivningen om avvig-

ningen mellan de allmiinna och enskilda intressena i dessa situationer:*’

%7 Pine Valley and others v Irland (ECtHR 1991-11-29).

28 Rosenzweig v Polen (ECtHR 2005-07-28), Stretch v Storbritannien (ECtHR 2003-06-
24) och Hellborg v Sweden (ECtHR 2006-02-28). I det senare fallet hade Hellborg fatt
ett positivt forhandsbesked om att fi bygga, men sedan vigrats bygglov. Férutom de mal
som nimnts i texten ovan, ir ocksd Kjartan Asmundsson v. Iceland (ECtHR 2004-10-12)
intressant.

2 Lobuis and others v. The Netherlands (ECtHR 2013-04-30), para 56.
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According to well-established case-law, the second paragraph of Article 1 of
Protocol No. 1 is to be read in the light of the principle enunciated in its
first sentence. Consequently, an interference must achieve a “fair balance”
between the demands of the general interest of the community and the
requirements of the protection of the individual’s fundamental rights. The
search for this balance is reflected in the structure of Article 1 of Protocol
No. 1 as a whole, and therefore also in the second paragraph thereof: there
must be a reasonable relationship of proportionality between the means
employed and the aim pursued. In determining whether this requirement is
met, the Court recognises that the State enjoys a wide margin of apprecia-
tion with regard both to choosing the means of enforcement and to ascer-
taining whether the consequences of enforcement are justified in the general
interest for the purpose of achieving the object of the law in question (...).
The requisite balance will not be achieved if the person concerned has had
to bear an “individual and excessive burden” (...).

Avslutningsvis bor ocksi observeras att EU-domstolen har anlagt ett
motsvarande synsitt nir den tagit stillning till invindningar om att mil-
jokrav skulle utgdra ett otilldtet ingrepp i dganderitten. I sin rittspraxis
betonar domstolen att dganderitten inte 4r absolut, utan méste bedomas
utifran sin funktion i samhillet. Begrinsningar 4r dirfor tillitna om de
ir motiverade av ett allminintresse — vilket miljéskydd regelmissigt anses
vara — och att konsekvenserna for dem som drabbas inte blir orimliga.*

8. Miljokrav och ersittningsritt

[ vissa situationer dr mojligheten till ersittning en forutsittning for att en
radighetsinskrinkning 4r forenlig med artikel 1-P1 EKMR, nigot som
ocksa pipekades av HFD i Barsebdck. 1 nagra av de rittsfall fran Eu-
ropadomstolen som jag har hinvisat till ovan har det funnits en sidan
mojlighet. I andra har det istillet poingterats att de som drabbas av en
radighetsinskrinkning méste fi tid pa sig for anpassning, vilket Fredin
ar ett tydligt exempel pa. I det avslutande avsnittet diskuterar jag forhal-
landet mellan tidsfrister och ersittning. D4 Europadomstolen emellertid
dven i denna del menar att staterna har en vid "margin of appreciation”
for att bestimma villkoren f6r ersdttning, borjar jag med att beskriva de

30 Se C-416/10, paras 113-114 med angivna ritesfall, dven C-530/11 European Com-
mission v UK, para 70.
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svenska reglerna. Diskussionen fors i ljuset av den firska domen av HD
om fiskerestriktionerna i Torne ilv.

I den svenska regeringsformen (1974:152, RF) ges den grundliggande
regeln om ersittning vid expropriation och radighetsinskrinkningar i
2 kap. 15 §. Sedan 2011 ir lydelsen f6ljande:

Vars och ens egendom ir tryggad genom att ingen kan tvingas avstd sin
egendom till det allminna eller till nagon enskild genom expropriation eller
nagot annat sidant forfogande eller tila att det allminna inskrinker an-
vindningen av mark eller byggnad utom nir det krivs for att tillgodose
angeligna allminna intressen.

Den som genom expropriation eller nigot annat sidant forfogande
tvingas avstd sin egendom ska vara tillférsikrad full ersittning for forlus-
ten. Ersittning ska ocksd vara tillforsikrad den for vilken det allméinna in-
skrinker anvindningen av mark eller byggnad pa sidant sitt att pagiende
markanvindning inom berord del av fastigheten avsevirt frsvaras eller att
skada uppkommer som ir betydande i férhallande till virdet pa denna del
av fastigheten. Ersittningen ska bestimmas enligt grunder som anges i lag.

Vid inskrinkningar i anvindningen av mark eller byggnad som sker av
hilsoskydds-, miljoskydds- eller sikerhetsskil giller dock vad som féljer av
lag i fraga om ritt till ersittning.

Enligt tredje stycket bestims ersittning vid ridighetsinskrinkningar som
dr motiverade av hilso- och miljéskydd i enlighet med lag. Utgingspunk-
ten dr alltsd att om ett ingripande pa detta omrade gors i enlighet med en
viss lagstiftning, s tar dess regler 6ver. I sidana situationer giller ersitt-
ningsritten allts bara nir det dr uttryckligen foreskrivet.’! I miljobalken
regleras dessa frigor uttommande i 31 kap. MB och hir framgar att «ill-
standshavare inte har ritt till ersittning vid omprévning av tillstand i en-
lighet med 24 kap. MB. Som nimndes redan i avsnitt 2, giller emellertid
ett undantag for vattenverksamheter — i de fallen ersitts tillstindshavaren
for den produktionsvirdesminskning som sker genom f6rlusten av vatten
eller fallhjd, om 4n med ett visst avdrag.

HD:s avgorande om torneilvsfiskarna gillde ersittningsregeln i dess
lydelse fére 2011.32 Den var da placerad i 2:18 RF som saknade texten i
det tredje stycket. Bakgrunden till malet var de restriktioner som utfir-
dades for fiske efter lax och havsoring i Torne ilv genom en férordning

31 Prop. 2009/10:80, s. 170.
32 Hogsta domstolen 2014-04-23 i mal nr T 5628-12.
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1997. Forordningen var grundad pa 1971 ars grinsilvséverenskommelse
mellan Finland och Sverige och var i stort sett identisk med den reglering
som meddelade av Grinsilvskommissionen redan tio ar tidigare. 1987
ars forordning blev emellertid underkind i domstolsprévning pga. for-
mella fel i bemyndigandet frdn regeringen (se NJA 1996 s. 370).%° Kiran-
dena i mélet hade fiske i omradet som biniring och yrkade ersittning for
den skada som hade uppkommit. Staten motsatte sig, visentligen med
motiveringen att foreskrifterna var motiverad av hilso- och miljoskil, vil-
ket inte ger ritt till ersittning. Bade tingsritten och MOD ogillade talan.
Den senare domstolen menade att kraven i och for sig kunde grundas di-
rekt pd 2:18 RF och att restriktionerna var sidana att de 6l inom det er-
sittningsberittigande omradet. Skadan skulle emellertid bedémas genom
en jimforelse med forhallandena strax fére 1997 ars foreskrifter, vilket
gjorde att inskrinkningarna ansags ha paverkat fiskeméjligheterna sa lite
att skadan rymdes under toleranstroskeln for "avsevirt forsvarande”. Den
stora forindringen av fiskemojligheterna har nimligen kommit genom
1987 iérs foreskrifter. Ersittningsanspriket ogillades dirmed.

Hogsta domstolen var mer forstiende for kirandenas sak och fast-
stillde att staten ir ersittningsskyldig for den skada som uppkommit
genom fiskeférbudet. I domen uppehiller man sig vid 1993 ars férarbe-
ten till 2:18 RF dir utgangspunkten var att ersittning inte skulle utga for
radighetsinskrinkningar som motiveras av hilso- och miljoskil. Det var
ocksd lagstiftarens instillning vid tillkomsten av miljébalken 1998. Den
hir uppfattningen kritiserades emellertid i den juridiska litteraturen.
Nagra forfattare menade istéllet att regeln var allmint formulerad och
dirfor kunde anses gilla dven vid restriktioner av hilso- och miljoskal,
atminstone for den lagstiftning som tillkommit efter 1993.3* Det tilligg
som gjordes 2010 var dérfor ett klargdrande att ersdttningsritten inte gal-
ler i dessa situationer. I domen anmirker HD att 2:18 RF var formulerad
som en princip som riksdagen ska respektera nir den stiftar lagar som

3 Ersittningsskyldigheten for staten for den skada som uppkom genom fiskeférbudet
enligt 1987 ars férordning faststilldes genom NJA 2000 s. 637, se dven NJA 2001 s. 210
och NJA 2010 s. 8. Aven den finska staten blev stimd av de drabbade fiskarna, en ritts-
process som slutade i det nedan nimnda ritesfallet frin Alarulkkila and others v. Finland
fran Europadomstolen.

3% Debatten fordes omkring 1995 och det var frimst Bertil Bengtsson som foresprakade
att 2:18 RF innebar en utokad ersittningsritt pa miljoskyddsomridet, en uppfattning
som bl.a. Gabriel Michanek argumenterade emot, se Markigare med ritt att doda. Miljs-

rittslig tidskrift 1995 s. 195.
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medfér inskrinkningar i markanvindningen, inte som en ersittnings-
regel for direke tillimpning i domstol. Enligt domstolen var det vidare
tydligt dels att lagtexten inte aterspeglar lagstiftningens syften, dels att
ett antal forbehall giller. Det hindrar emellertid inte att ersittningsregeln
inda ger uttryck for en allmin ratesgrundsats. Direfter uttalar domstolen
(domen, p. 19, min kursiv):

Som regel medfér sidana ingripanden frin det allmdnna som ir motiverade
av hilsoskydds-, miljoskydds- eller sikerhetsskil inte ndgon rite till ersict-
ning. Ett gemensamt drag f6r den lagstiftning som 4dndé ger ritt till ersice-
ning vid sidana radighetsinskrinkningar ir tanken att ersittning ska utgd
ndr ingreppet dr nédvindigt for att uppnd det dnskade resultatet men det
vid en avvigning mellan, 4 ena sidan, arten av det allminna intresse som ska
skyddas och, 4 andra sidan, ingreppets effekter for den enskilde inte ér rim-
ligt att denne ensam ska bira kostnaderna. Nir den lagstifining som méjliggor
en ridighersinskrinkning inte kan anses ge nagon ledning i ersittningsfrigan,
ligger det nira till hands att motsvarande proportionalitetsbedomning i stil-
let far goras i det enskilda fallet, med beaktande av att ersittning normalt
inte utgar vid ingripanden som grundas pé t.ex. miljéskyddsskil. (Jfr har
det skydd som giller enligt Europakonventionen vid radighetsinskrink-
ningar och hirtill hérande fragor (...).

I sidana fall — dvs. nir lagstiftningen inte ger ledning — kan dirfor er-
sittning utgd om hinsynen till den enskilda kriver det, t.ex. om restrik-
tionerna beror pa omstindigheter utanfor den drabbades kontroll och
de slar sarskilt hart (20). Direfter gar domstolen &ver till bedomningen
i fallet. Da varken 1971 érs grinsilvséverenskommelse mellan Finland
och Sverige, 1997 ars forordning eller fiskelagen ger nidgon ledning for
bedémningen, fir frigan om ersittning avgoras utifrin den allminna
rittsgrundsaten enligt ovan (22). Sedan konstaterar HD att allmint sett
miste den enskilda rikna med att f4 tila inskrinkningar i fiskerdtten som
ir motiverade av fiskevardande forskrifter. Vidare lig angeligna miljoskil
till grund for foreskrifterna i Torne ilv. Emellertid syftade foreskrifterna
ndrmast till att bevara miljon, inte till atr avvirja risker for denna. Till
detta kom att de klagandena hade bedrivit fiske i omridet under lang
tid och att de hade inrittat sin ekonomi efter detta. De hade heller ingen
majlighet att forutse begrinsningar i fisket nir de en ging hade forvirvar
Jastigheterna till vilka fiskeritten var knuten (23). Dessutom medforde
[fiskerestriktionerna ett si vésentligt ingrepp i deras verksambeter att det miste
anses rida ett klart missforhillande mellan det allminnas fordel och den
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belastning som dessa medforde for fastighetsigarna. Sammantaget menar
dirfér HD att sadana inskrinkningar rimligen inte kan goras utan er-
sittning (24), varfor staten ska kompensera kirandena for fiskeférbudet
t.o.m. 2010. Nir det gillde beddmningen av skadans storlek konstaterar
domstolen bara att staten inte kan freda sig med att dberopa sin egen
forsummelse. Jag forstar uttalandet som att skadebedémningen ska goras
mot de férhillanden som radde fore 1987 ars olagliga foreskrifter.
Avgorandet vickte omedelbara reaktioner. Lantbrukarnas riksf6rbund
menade att domen har stor principiell betydelse. Skogsigare och lant-
brukare som i dag inte kompenseras for liknande begrinsningar kan
nu komma att fi ersittning, t.ex. di foreskrifter for vattenskyddsom-
riden tvingat dem att sluta anvinda bekimpningsmedel eller godsel pa
sina marker. Andra bedémare var av givna skil mera forsiktiga.?> Bertil
Bengtsson har kommenterat domen med att den ingar i en serie av avgo-
randen som visar pa en allemer aktivistisk instillning i skadestindsfragor
frin HD:s sida.*® Fiske-domen — tillsammans med en annan som gillde
ersittning for forlust av medborgarskap, meddelad samma dag av samma
sits — 4r emellertid forsta gingen som domstolen domer ut ersittning
grundad direkt pd RE? Fiskeregleringen i Torne ilv har visserligen ge-
nererat dtskillig rittspraxis om ersittning, men da har det gillt statens
ansvar enligt 3 kap. skadestindslagen (1972:207) f6r de olagliga fore-
skrifterna frin 1987. Bengtsson ansdg emellertid att HD:s avgorande har
begrinsad betydelse for tiden efter 2010, dé det ju gjordes klart i RF att
ersittning inte utgar for radighetsinskrinkningar av hilso- och miljoskal.
Sjdlv dr jag inte lika overtygad. Utgingspunkten ir visserligen att er-
sittning for hilso- och miljomotiverade ridighetsinskrinkningar endast
kan utg i lagreglerade situationer. HD uttalar ju att den allminna ritts-
grundsatsen” ska tillimpas i situationer da lagstiftningen inte ger vigled-
ning. Ett inledande problem ir emellertid att "miljoskyddsskal” inte dr
en klar avgrinsning, vilket ocksd Bengtsson pekar pi. HD:s resonemang
i den fragan dr dessutom kryptiskt, dd man skriver att fiskeféreskrifterna
syftar till att "till bevara miljon, inte till att avvirja risker mot denna” Hur
ska man forstd det i forhallande till ridighetsinskrinkningar som syftar
till att ridda den inhemska Ostersjolaxen fran kollaps? Skillnaden mellan

% http://sverigesradio.se/sida/artikel.aspx?programid=161&artikel=5847061.

36 Bengtsson, B: Hogsta domstolen fortsitter omvandlingen av skadestdndsritten.
Svensk Juristtidning (SvJT) 2014 s. 431.

7 Hégsta domstolen 2014-04-23 i mal nr T 5516-12.
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bevarande och riskavvirjning dr heller inte sirskilt relevant f6r bedom-
ningen av vad som utgdr “miljéskyddsskil”. Aven andra delar av HD:s
domskil 4r svarforstaeliga, t.ex. nir det giller de klagandes kinnedom
vid tidpunkten for forvirvet av fastigheterna. Ar det inte beroende pa nir
det skedde eller menar domstolen att okunskapen kan inverka pé ersitt-
ningsritten dven om fastigheten ar kopt pa 1960-talet dd inga sidana res-
triktioner kunde forutses? Mest kritisk 4r jag emellertid till att domstolen
rake av pastdr att fiskerestriktionerna medfér ett sa visentligt ingrepp att
ersittning ska utgd. Eftersom uttalandet gjordes som en del av tillimp-
ningen av en allmin rictsgrundsats hade det varit klargorande med st6d
for ett sa radikalt stillningstagande, exempelvis frain Europadomstolens
praxis. HD erkinner visserligen betydelsen av den praxisen, men direkta
referenser saknas och enbart indirekta killor anvinds. Det ir olyckligt,
sarskilt som just torneilvsfisket ju varit uppe till Europadomstolens be-
domning. Alatulkkila and others v Finland (ECtHR 2005-07-28) gillde
1997 ars foreskrifter pd den finska sidan och hir godtog Europadomsto-
len regleringen, trots att den inte medférde nigon ersittning till dem
som drabbades.’® Det kan vara svirt att jimfora fallen, men Europa-
domstolen gor i malet ocksd en noggrann proportionalitetsbeddmning
med angivande av olika dtgirder och alternativ. En sidan saknas i HD:s
resonemang, som i dessa delar framstdr mera som fritt tyckande. En yt-
terligare sak som saknas i HD:s domskal 4r den omvirldsanalys som alltid
bor goras vid formuleringen av en allmin rittsgrundsats pa ett omrade
som dr impregnerat av EU-ritt. Fiskeforeskrifterna i Torne ilv var en del
i ett storre sammanhang, dir savil 1971 érs Grinsilvsdverenskommelse
som den aktionsplan for Ostersjélaxen som utfirdades av IBSFS ingick.>
Numera forvaltas laxfisket genom EU:s gemensamma fiskepolitik och en
ny aktionsplan ir foreslagen.’ Det borde alltsd vara en sjilvklarhet i dessa
sammanhang att bedoma de EU-rdttsliga konsekvenserna av ett resone-
mang, t.ex. med avseende pa reglerna om statsstéd. Sidana dverviganden
lyser emellertid med sin frinvaro i HD:s domskal.

38 Se dven Posti and Rahko v. Finland (ECtHR 2002-09-24) som gillde fiske i Botten-
viken.

39 International Baltic Sea Fisheries Commission upphérde 1997, men dess aktionsplan
for dstersjolaxen gillde till 2006.

40" Consultation paper to support the development of a Baltic salmon management plan.
European Commission, Bryssel 2009-02-13 (MARE D(2009) 1460 (Annex); heep://
ec.europa.cu/dgs/maritimeaflairs_fisheries/consultations/baltic_salmon/consultation_
document_en.pdf.
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9. Slutsatser om kraven och verksam heterna

De forslag som Vattenverksamhetsutredningen presenterar for att an-
passa vattenkraftsanliggningar till moderna miljokrav gar alltsa ut pa atc
lansstyrelserna ska foreligga de verksamheter som har gamla och otids-
enliga villkor att anséka om nytt tillstind enligt MB. En prioritering
efter miljobehov ska goras i enlighet med en nationell och regional vig-
ledning. Kravet pa nyprovning kan omfatta verksamheter med tillstind
enligt VRE, AVL och VL, liksom ildre rittigheter. Vid nyprovning ska
miljébalkens allminna hinsynsregler tillimpas fullt ut, inbegripet rim-
lighetsavvigningen enligt 2:7 MB. De verksamheter som har tillstind
enligt MB som behéver moderniseras eller anpassas till nya férhallan-
den ska diremot omprévas efter sedvanligt initiativ av myndigheterna.
Vid omprévning ska tillstindshavaren sta fér utredningsunderlaget. Er-
sdttning ska inte lingre utgd for produktionsforlusten, dock foreslas en
overgingstid pa fem ar efter det att de nya reglerna trider i kraft. Om
en nyprovning medfor att en verksamhet inte lingre kan bedrivas eller
avsevirt forsvaras och det inte dr rimligt att tillstindshavaren ska behéva
tila detta kan ersittning utgd under en Gvergangstid pa tio ar efter regler-
nas ikrafttridande.

Det bor noteras att det ocksa har rests invindningar mot den fore-
slagna ordningen fran miljévardsintressena. Man pekar pa att det inte
finns nagon absolut sluttid for nyprovningen och att den langsamma
domstolsprocessen kommer att gora att processen tar manga ar att ge-
nomfora. Sverige kommer dirfor inte att hinna anpassa sina vattenfo-
rekomster till RVD:s krav pa god ekologisk status i tid.*! Det ligger det
mycket i den kritiken, sirskilt om vi ser till historien om det svenska
genomforandet av EU-regler pd miljdomradet. Hur det blir den hir
gangen beror emellertid pa den politiska viljan och vilka resurser som
statsmakterna viljer att satsa. Att forslagen diremot skulle medféra sa
stora krav eller snabb omstillning for vattenkraften att de kan strida mot
EKMR menar jag emellertid ir taget ur luften. Det finns som framgatt
ovan inget stod for en sidan slutsats i Europadomstolens rittspraxis. Som
framgatt ovan, har bade den domstolen och EU-domstolen istillet beto-
nat att begrinsningar kan goras i egendomsritten om de 4r motiverade
av ett miljoskyddsskil och att ingreppet inte medfor en orimlig belast-

41 Se sirskilt Joakim Kruses sirskilda yttranden i de tvi betinkandena. Kruse ir bitri-
dande vattenvéirdsdirekedr for Vattenmyndigheten Bottenhavet.
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ning for den enskilda. Hir bor det betonas att de vattenverksamheter
som nyprévas kommer att stillas infor de allmidnna miljokrav som féljer
av MB:s hinsynsregler och orimliga resultat kommer att kunna hanteras
inom ramen for 2:7. Enligt den praxis som utvecklats pd miljoomradet
tar man normalt sett storre hinsyn till befintliga verksamheter genom att
de far lingre tid pa sig for att genomfdra nya villkor. Det dr emellertid
karakteristiskt for det tonlige som rader i den svenska vattenrittsdebat-
ten att man tar till pistdenden om brott mot EKMR. I sammanhanget
dr det anmirkningsvirt att Advokatsamfundet — som ju ska representera
nagot slags kvalificerad juridisk sakkunskap pé rittighetsomradet — lanar
ut sig till en sidan argumentation. Samfundet menar att utredningen
drar allefor lingt gngna slutsatser ur Fredin-fallet, men anger inga andra
rittsfall som pekar i motsatt riktning. Det hade varit vilkommet, sirskilt
Europadomstolen anvinder just det rittsfallet aterkommande nir frigan
om radighetsinskrinkningar i givna tillstind kommer p4 tal. Min slutsats
av domstolens rittspraxis 4r att det r férenligt med artikel P1-1 EKMR
att stilla moderna miljokrav pa pigiende verksamheter med tillstand un-
der férutsittning att det kan motiveras av tungt vigande allménintressen
— vilket miljoskil regelmissigt anses vara — och tillstindshavarnas berdt-
tigade forvintningar respekteras. Det senare kan ske med tidsfrister eller
— i kvalificerade fall — ersittning till dem som drabbas.

I detta sammanhang ir det ocksé intressant att diskutera regeln i 24:5
som sdger att en omprovning inte fir vara s ingripande att verksamheten
inte lingre kan bedrivas eller avsevirt forsvaras. Begrinsningen har dis-
kuterats av flera utredningar och det kan nu sigas rada konsensus om att
den inte gér att tillimpa i EU-rittsliga ssmmanhang. Industriutslippsut-
redningen — som hade i uppgift att foresla regler f6r implementeringen
av IED i Sverige — foreslog dirfor tilldgget "om inte annat foljer av EU-
ritten”.*? Vattenverksamhetsutredningen pekade pi att begrinsningen
medfor att miljoritesliga kravregler inte kan fa genomslag vid omprov-
ning och delade uppfattningen att den inte ir férenlig med EU-ridtten.
Man ville emellertid ind4 inte att den skulle avskaffas, eftersom den ut-
gor ett visst skydd for den enskilda tillstindshavaren. Dessutom ir de
svenska domstolar inda skyldiga att bortse fran den om tillimpningen

42 Utredningens slutbetinkande var SOU 2011:86 Bittre miljo — mindre utslipp. Upp-
draget var att genomfora Europaparlamentets och rddets direktiv 2010/75/EU av den
24 november 2010 om industriutslipp (samordnade atgirder for att férebygga och be-
grinsa fororeningar) i Sverige.
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skulle strida mot EU-rittsliga krav. For egen menar jag att Industriut-
slippsutredningens forslag dr svart att tillimpa, da det mesta inom ritts-
omradet dar EU-rdtt och det kommer att uppstd en mingd besvirliga
grinsdragningar mot den “renodlade” nationella ritten. Hir som annars
dr det enklast att ha en gemensam ordning for all slags miljoritt. Jag anser
vidare att Vattenverksamhetsutredningens forslag alls inte haller. Aven
om EU-ridtten ger valfrihet till nationella 16sningarna i medlemsstaterna,
stills indé ett krav pa transparant genomférande i enlighet med de krite-
rier som EU-domstolen upprepar ging pa ging (min kursiv):*

The transposition of a directive into domestic law does not necessarily re-
quire that its provisions be incorporated formally and verbatim in express,
specific legislation; a general legal context may, depending on the context
of the directive, be adequate for the purpose, provided that it does indeed
guarantee the full application of the directive in a sufficiently clear and precise
manner so that, where the directive is intended to create rights for individu-
als, the persons concerned can ascertain the full extent of their rights and, where
appropriate, rely on them before the national courts.

Beroende pd omstindigheterna kan det alltsd vara tillrickligt med en
“rittslig ram” for de EU-rittsliga kraven, men den fulla implemente-
ringen maste vara sikerstilld och de berdrda ska kunna se vad det dr som
giller. Man kan diskutera hur vid den rittsliga ramen ir, t.ex. nir det
giller definitioner av unionsrittsliga begrepp. En helt annan sak 4r emel-
lertid att ha en regel som direke strider mot EU-ritten och mena att den
anda inte far tillimpas av myndigheter och domstolar. Det ir givetvis inte
en “rittslig ram” for bestimmelsen. I det hir sammanhanget b6r ocksa
papekas att de “rittigheter” som EU-domstolen talar om ovan inte har
nagot att géra med EKMR:s motsvarande begrepp. Hir avses istillet de
processuella mojligheterna att komma il tals for att forsvara de intres-
sen som skyddas i EU-ritten. Och, som numera ir klargjort i rittspraxis,
inom miljéritten frsvarar miljdorganisationerna per definition de all-
minna intressena.* Den allminhet som berérs av vattenverksamheterna
— inklusive miljoorganisationerna — ska f6ljaktligen kunna se vad det 4r
som giller vid omprévning, sirskilt som de har ritt att verklaga bade

©(C-59/89 TA Luft I [1991], para 18.

# C-115/09 Trianel [2011], para 48, se Darpd, J: Ritten att klaga pa miljobeslut i EU-
rittslig belysning. Del 1: Svensk rittspraxis om taleritten enligt miljobalken i ljuset av nya
avgoranden av EU-domstolen. Europarittslig Tidskrift 2013 s. 217.
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tillsynsmyndigheternas beslut om att inte inleda omprévning och sjilva
omprovningsbeslutet.” Sammanfattningsvis menar jag dirfor atc be-
gransningsregeln i 24:5 maste avskaffas. Den hinsyn till tillstindshavarna
som utredningarna hinvisar till kan tas inom ramen f6r den allminna

skilighetsregeln i 2:7 MB.

10. Tidsfrist och/eller ersittning?

Jag menar alltsa att den foreslagna ordningen med nyprovning/omprov-
ning med tidsfrister lever upp till de grundliggande kraven pa att de
berdrda verksamhetsutdvarnas intressen maste beaktas, samtidigt som en
anpassning till moderna miljokrav kan ske. Det bor emellertid ocksa fin-
nas en ersittningsritt for sirskilda situationer. Normalt bor dock ersitt-
ning inte kunna komma fraga fér verksamheter som bedrivs med st6d
av dldre rittigheter eller domar fran tiden foére 1918 drs VL. Hir ar det
tillrickligt med en tidsfrist for nir kraven senast ska vara genomférda.
Med tanke pa att den svenska prévningsprocessen tar mycket lang tid bor
fristen kunna sittas till fem ar och 4nda innebéra att miljomyndigheterna
borjar meddela foreligganden om nyprovning snart efter det att reglerna
trdte i kraft.

Nir det sedan giller ersittningsfrigan ir det tillfredsstillande att det
har borjat tringa ned en medvetenhet om det problematiska i att betala
ersittning till verksamhetsutovare for att de ska leva upp till miljoricesliga
och EU-rittsliga krav. Utredningen om ersittning vid radighetsinskrink-
ningar gick t.o.m. si langt att den ifrigasatte om inte den nya regeln
i expropriationslagen som innebir att vi betalar 125 % ersittning vid
radighetsinskrinkningar strider mot unionsritten. Nir det sedan gillde
statsstdd hinvisade man till kommissionens riktlinjer, dir det bl.a. fram-
gar att sadant fir ges endast om dtgirderna leder till en miljoskyddsniva
som ir hogre in den som hade uppnitts utan stodet och de positiva ef-
fekterna overviger de negativa effekterna i friga om snedvridning av kon-
kurrensen. Som exempel pa tillatet statsstdd nimns stod till dtgirder som
gar lingre 4n unionsnormerna, hjer nivan pd miljéskyddet i avsaknad
av sadana normer eller som ir till for tidig anpassning till framtida nor-

4 Se artikeln ovan om klagoritten med hinvisning till rittsfallen MOD 2011:46, MOD
2012:47 och MOD 2012:48.
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mer.“® Utredningens analys av métet mellan unionsritten och de svenska
reglerna dr emellertid inte sirskilt djupgiende och i slutindan avfirdar
man problematiken med att det nog aldrig blir skarpt lige eftersom
miljokraven oftast stills genom direktiv.¥” Samma instillning presenteras
av Vattenverksamhetsutredningen.®® Utan att gd in pa frigan nirmare,
tror jag det 4r att underskatta kraften i det unionsrittsliga forbudet mot
olagligt statsstdd. Om vi systematiske ersitter verksamhetsutévare vid ny-
eller omprovning for genomférandet av kraven enligt RVD eller AHD,
kommer givetvis kommissionen att reagera.®’ Fragan bor alltsa analyseras
mera ingdende, men det fir anstd till senare tillfille.

Aven i andra avseenden ir SOU 2013:59 mindre tydlig i diskussio-
nen om nir det kan bli aktuellt med ersittning f6r miljokrav. Jag kan
halla med om ménga av de slutsatser som dras, men har problem med
de underliggande resonemangen. Utredningen har list lagstiftningen och
forarbetena och sedan diskuterat fragorna utifran det materialet. Ddrmed
har man missat att ersittningsreglerna ofta har historiska och — inte minst
— politiska forklaringar. Exempel pa det senare finns t.ex. nir det giller
olikheter i reglerna om ersittning vid utbrott av smittsamma djursjukdo-
mar. En bestimmelse som 4r omojlig att forsta utan sin historiska bak-
grund ir ersittningen for inskrinkningar av markanvindningen kring
ett vattenskyddsomrade. Dessa regler utvecklades for mer 4n 50 ar sedan
inom vattenritten och ansigs ursprungligen vara en form av servitut till
formén for vattentikten. Som bekant ersitter man den “tjdnande” fas-
tigheten i sidana sammanhang. Foreskrifterna i vattenskyddsomradena
innehaller vanliga miljoskyddsitgirder som férbud mot att lagra kemika-
lier, forsiktig med besprutning och gddsling. Hade utredningen bara hojt
blicken nagot, hade man insett det sjdlvklara — inte minst mot bakgrund
av grundliggande miljorittsliga principer som forsiktighetsprincipen och
PPP som man annars hinvisar till — dvs. att fr ridighetsinskrinkningar
som dessa ska samhillet givetvis inte betala ersittning. Vidare fors resone-
mangen om tillstind helt utan tidsfaktorn beaktas. Dirmed missar man
att det 4r stor skillnad mellan att stilla nya krav pa en verksamhet efter

4 SOU 2013:59 s. 71 f. med hinvisningar till Gemenskapens rikdlinjer (2008/C 82/01)
for statligt stéd till miljéskydd.

47 SOU 2013:59 5. 115.

4 SOU 2013:69 s. 261.

4 Savitt jag kinner till har redan en kommunikation om detta inletts under EU Pilot.
Nirmare detaljer om detta dr emellertid svért att f& fram, dd ju dessa numera regelmissigt

halls hemliga.
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tre eller fem ér efter tillstindet meddelades, jimfort med att stilla dessa
pa en verksamhet som bedrivits med oférindrade villkor i 30 eller 50 ar.
Ganska ofta anvinder utredningen uttrycket “naturlig” som grund for
sina beddmningar, vilket dr svart att forhalla sig till. Man pastar vidare att
det inte dr “rimligt” att den enskilda tillstindshavaren fir bira kostnaden
for att den allminna opinionen har svingt eller for att tillstindsmyndig-
heten har missbedémt en risk.”® Det tycker jag ir en friga som ir svir
att ta stillning dll utan att kinna till andra aspekter, som exempelvis
tidsfaktorn, vad slags verksamhet det 4r frigan om, investeringscyklarna
inom branschen, osv. Man kan onekligen ocksd anligga ett motsatt syn-
stt, vilket illustreras av det tyska beslutet att avveckla kirnkraften efter
Fukushima. Hir menar regeringen att det bér ske utan ersittning till de
inblandade foretagen, trots att villkoren har dndrats sent och ganska dra-
matiskt.’! Grunden fér den instillningen 4r en tanke om ett gemensamt
ansvar som innebir att alla aktorer ska vara med och dela pa bordorna nir
samhillsvirderingarna dndras. Nu har givetvis de inblandade foretagen
utmanat beslutet i Forfattningsdomstolen och vi vet inte hur det star sig.
Den underliggande idén dr emellertid férankrad i miljérittsdiskussionen
i Tyskland och den ir intressant att anviinda som jimforelse.”

Mina invindningar giller som sagt frimst de underliggande resone-
mangen i utredningen. Diremot haller jag med i slutsatsen att ersitt-
ningsritten vid omprovning av vattenverksamhet bér tas bort, liksom jag
haller med Vattenverksamhetsutredningen om att ersittning bor kunna
ges for nyprévning/omprévning av vissa situationer under en dvergings-
period. Lt mig ge nigra hallpunkter f6r en sadan l6sning. Till att bérja
med bor forutsittningarna vara stringa och inte ticka situationer da till-
standshavaren fatt tid pa sig till anpassning till de grundliggande miljo-
kraven, vilket ocksd dr Vattenverksamhetsutredningens instillning. Till
skillnad fran utredningen anser jag emellertid att ersittningsméjligheten
bor ges i administrativ ordning med sedvanliga mojligheter att 6verklaga
till miljodomstol. Ritt utformad kan nimligen en sidan 16sning erbjuda
klara fordelar jamfort med ersittningstalan i domstol. En ir att ritte-

0 SOU 2013:59 5. 136.

51 Se Lindell, H: Ersittningsrittens grinser vid ingrepp i tillstand till kirnteknisk verk-
samhet. Examensuppsats vt-14 vid Juridiska fakulteten, Uppsala universitet. http://
uu.diva-portal.org/smash/searchlist.jsf?searchld=1.

52 Se Winter, G: The Rise and Fall of Nuclear Energy Use in Germany: Processes, Ex-
planations and the Role of Law. Journal of Environmental Law (JEL), January 24, 2013.
Available at SSRN: http://ssrn.com/abstract=2209027.
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gangskostnadsreglerna i den sedvanliga processen kan vara synnerligen
processdrivande. De bygger nimligen pa att den som begir ersittning
har rite att fi sina ombudskostnader tickta i forsta instans, i stort sett
oavsett hur ogrundad talan ir.>® Erfarenheterna visar att det allminna
dirmed forsites i en utpressningssituation. Med en administrativ ord-
ning kan lagstiftaren ocksa ta ett helhetsgrepp pa frigan om reglerna ir
forenliga med EU-ritten. Har man istillet en allmin regel som grund for
ersittningsanspraken blir det domstolarna som fran fall «ill fall ska gora
den bedémningen, vilket inte frimjar det systematiska angreppssitt som
maste anvindas i dessa sammanhang. En administrativ ordning bér ocksa
kunna bygga pa att ersittning utgdr med skiliga belopp och dirmed bér
man kunna gi ifrin den kontroversiella 125 %-regeln. Det finns slutligen
heller inget som hindrar att man i ett sadant ersittningssystem bygger in
fonder och stodpaket for att underlitta anpassningen till miljokraven,
givetvis under forutsdttning att de ar forenliga med unionsritten.

11. Slutord

I artikeln har jag diskuterat nagra grundliggande frigor om méotet mellan
gamla vattenritesliga tillstind och nya miljokrav. Ambitionen har varit
att belysa tva saker; dels att de allmint formulerade farhagorna for att en
ordning som bygger pd nyprovning av otidsenliga tillstind skulle strida
emot EKMR ir grundlésa, dels att den vattenrittsliga diskussionen méste
foras med ett tydligare EU-rittsligt perspektiv. Férhoppningen ér att ar-
tikeln kan bidra till en mera sansad debatt. Det borjar nimligen bli hog
tid att g vidare till andra fragor kring vattenverksamheterna, dir det
finns ett angeldget behov av analys och konstruktiv diskussion. I artikeln
flaggar jag for att motet mellan EU:s statsstodsregler och miljobalkens
ersittningsregler 4r en sidan. En annan kan vara att jimfora anvind-
ningen av tidsbegrinsade tillstind i olika rittssystem, kanske i en nordisk
komparation. Det nationella genomférandet av EU:s s.k. alférordning
(1100/2007) 4r ocksd intressant. Den har i Sverige implementerats ge-
nom en frivillig avsiktsforklaring frin de inblandade vattenkraftsbolagen,
vilket bor diskuteras mot bakgrund av det unionsrittsliga kravet pa en
tydlig rittslig ram. Manga av frigorna ror RVD och flera av de farhagor

53 Se MOD 2003:75 for en illustrativ belysning av de liga krav som stills pa att kiranden
ska anses ha tillrickliga skil” att inleda ritteging och dirigenom fa sina kostnader ersatta
av det allminna.
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som har uttalats om det svaga genomférandet av miljokvalitetsnormerna
for vatten bor utredas och diskuteras vidare. S sker visserligen redan idag
inom forskningsprogrammet SPEQS med deltagare frin flera universitet
och discipliner.’* Programmet ir emellertid begrinsat till vissa delomrs-
den, varfor det fortsatta forskningsbehovet ér stort och langsiktigt.

>4 heep://www.spegs.se/forskning/.
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One national wind power objective and
290 self-governing municipalities™

1. Introduction

The chief question in this chapter is whether Sweden will be able to rap-
idly permit thousands of wind power installations so that the total elec-
tricity production from wind resources increases from around 10 TWh
in 2013 to 30 TWh in 2020. The target 30 TWh is part of the Swedish
wind power policy, adopted by the Parliament in 2009, and also one of
the means to fulfil Sweden’s commitment according the EU Renewable
Energy Directive.! A potential obstacle to achieving this target is the le-
gal power vested in the municipalities in connection with both physical
planning (“municipal planning monopoly”) and permitting of big wind
power installations (“municipal veto”). This paper analyses the Swedish
decision-making procedure for wind power installations and in particular
the municipal legal power.

The chapter is structured as follows. Section 2 provides a background
in which the Swedish development of wind power is put into a political
and legal historical context. Section 3 describes the role of Swedish mu-
nicipalities in general terms. Section 4 explains the decision-making pro-
cedure in connection with wind power developments, which was subject
to a legal reform in 2009. The question of how legal municipal powers af-

* Renewable Energy Law in the EU: Legal Perspectives on Bottom-up Approches (eds. Peeters
M. and Schomerus T.), Cheltenham, UK: Edward Elgar Publishing (2014), 144-164.
! Directive 2009/28/EC on the promotion of the use of energy from renewable sources
and amending and subsequently repealing Directives 2001/ 77/EC and 2003/30/EC.
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fect decisions on wind power development is scrutinized in greater detail,
first in Section 5 as regards physical planning according to the Planning
and Building Act,? then in Section 6 as regards permitting according to
chapter 9 of the Environmental Code.? Section 7 explains the authoriza-
tion of smaller wind power installations according to the Planning and
Building Act. Section 8 provides the concluding remarks.

2. The Wider Energy Policy Context

Modern Swedish energy policy has a history of political controversies,
rooted in the oil crises during mid-1970s. The Parliament adopted in
1975 the first national energy policy decision, in which wind, biomass
and other renewable energy resources were seen as important future alter-
natives to fossil fuels. Municipalities were supposed to play an important
role in the transition, not least through a legally stipulated “municipal
energy planning”, aiming at efficient energy management.*

However, the nuclear issue split the Swedish population and the po-
litical debate was intense during the late 1970s, even leading to govern-
mental crises. The Three Mile Island nuclear power accident in the USA
in 1979 broke the camel’s back, triggering a Swedish referendum on the
nuclear issue in 1980. Although the results of the vote were disputed,
the Parliament decided, on the one hand, to adopt a long term energy
policy where nuclear and fossil fuels gradually are substituted with efh-
cient reduction of energy consumption and increased use of renewable
energy resources, but, on the other hand, to expand as soon as possible
the number of nuclear reactors from the six already operating to twelve,
which the Parliament set as the maximum allowed. Whereas further ex-

2 [Plan- och bygglagen] (SES 2010:900).

3 [Miljobalken] (SES 1998:808). The Environmental Code entered into force 1 January
1999, substituting 16 acts. The Code applies to a wide range of activities and issues,
such as nature conservation, pollution prevention, remediation of contaminated sites,
water works, chemicals, genetically modified organisms and waste. The Code’s objective
is “sustainable development” including, inter alia, protection of human health and the
environment against pollution, conservation of biodiversity and efficient management of
resources and energy (ch 1 sec 1). Many regulations have been enacted pursuant to the
Code.

# Act on Municipal Energy Planning [Lag om kommunal energiplanering] (SFS
1977:439). The role of the act in connection with the national energy policy implemen-
tation is described in the government bill, prop. 1976:30, bilaga 1, 335-336. See also
prop. 1976/77:129, 42.
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tensive development of hydropower was environmentally controversial
and halted,’ the policy envisaged instead a strongly increased use of wind,
solar, biomass and other renewable energy resources. The political ob-
jective was to close down the last nuclear reactor in 2010, a policy that,
not surprisingly, failed.® Only two reactors have been terminated.” The
production in several of the existing reactors has increased and the Parlia-
ment decided in 2010 that the ten remaining reactors may be substituted
with new ones,® provided they are erected at the same place and that new
permits are issued in accordance with today’s stricter standards. No per-
mit procedures have yet commenced.

Despite the failure to terminate nuclear energy production, the de-
velopment of renewable energy is still in 2013 an important objective
of Swedish energy policy. According to the Swedish National Renewable
Action Plan (NREAP), related to the EU Renewable Energy Directive,
the target is to attain a 49 per cent share of renewable sources in the
gross consumption of energy by 2020, starting from 39.8 per cent in
2005.” With regard to the natural conditions in Sweden — a large, not
densely populated country with apt wind conditions'® — and the political
aversion towards further extensive development of hydro power, wind
power is, together with biomass production, supposed to play the most
important role in the implementation of the EU target. As said, the Par-
liament decided in 2009 upon a planning objective to attain 30 TWh
wind power production in 2020.

Economic preconditions for wind power have in general been favour-
able for many years, although varying from time to time.!" The green

> Environmental Code, ch 4 sec 6 protects a number of water courses from hydropower
development, as a principal rule.

¢ See further Michanek and Séderholm (2009), ch. 2.

7 The first closed in 1999, the second in 2005, both reactors at the Barsebick nuclear
power station in the south of Sweden.

8 The Act on Nuclear Technology Activities [Lag om kirnteknisk verksamhet] (SES
1984:3) explicitly prohibited the government from issuing a permit for a new reactor.
The act even prohibited the preparation of a new reactor. These prohibitions were revoked
2009.

9 The Swedish National Action Plan for the promotion of the use of renewable energy
in accordance with Directive 2009/28/EC and the Commission Decision of 30.06.2009.
Annex to Government Decision 2010-06-23, 127, Doc. No. 2010/742/E (in part)
2009/7789/E.

10 The area of Sweden is 450 295 km?, the fifth largest country in Europe.

11 See for example Michanek and Séderholm (2006), ch 3.
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certificate system has in this respect played a crucial role.'* It is a mar-
ket-based system aiming to increase the use of renewable energy sources
(wind power, solar energy, wave energy, geothermal energy, biofuels and
small scale hydro power) and peat by 17 TWh relative to the production
in 2002. Basically the system is constructed so that each producer (oper-
ating an approved plant) receives one electricity certificate unit for each
produced and metered megawatt hour of electricity from the mentioned
renewable energy sources or peat. All electricity suppliers and certain us-
ers of electricity must purchase certificates corresponding to a proportion
(quota) of their electricity sales or electricity use. By selling certificates,
the electricity producers receive an income additional to what they earn
from selling the electricity. Thereby, the certificate system creates incen-
tives to produce electricity from renewable resources.

Still, despite good natural, political and economic preconditions, the
Swedish development of wind power has historically been strikingly slow
compared to Denmark, Germany, Spain, the UK and several other states.
As late as 1997, only 0.2 TWh was produced by Swedish wind power
installations. It was not until the past few years that the construction of
wind power installations has increased significantly: 3.5 TWh was pro-
duced in 2010 and 7.1 TWh in 2012." Production in 2013 has been
estimated at 9.9 TWh.!

Why then has wind power development in Sweden been relatively
slow? A major reason is legal constraints."”” Three factors from this do-
main have been highly influential: (1) imprecise rules for solving conflicts
with opposing interests; (2) overlapping permitting and planning proce-
dures; and (3) strong legal power vested in municipalities. These three
factors are included in the following discussions.

12 Act on Electricity Certificates [Lag om elcertifikat] (SFS 2011:1200).

13 Energimyndigheten, Energiliget i siffror 2013, accessed 5 September 2014 at htps://
energimyndigheten.a-w2m.se/Home.mvc?Resourceld=2785.

' hetp://www.vindkraftsbranschen.se (accessed 5 September 2014). In comparison, hy-
dro power produced 77.7 TWh and nuclear 61.2 TWh in 2012, Energimyndigheten, En-
ergiliiget i siffror 2013, accessed 5 September 2014 at https://energimyndigheten.a-w2m.
se/Home.mvc?Resourceld=2785.

15 See for example Pettersson (2008). Maria Pettersson has in several publications an-
alysed legal preconditions for wind power development in Sweden in comparison with
other European states.
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3. Local Self~-Government

The national energy policy is created by the Parliament and the Minis-
try of Enterprise, Energy and Communications, assisted by the Swedish
Energy Agency (Energimyndigheten). Sweden is divided into 21 Counties
(regions); County Boards are responsible for the realization of different
state interests at the regional level, including, inter alia, development of
trade and industry, energy and environmental protection.

Sweden has 290 municipalities, varying in geographical size from 8.7
km? to 19140.3 km? and in population number (as of year 2012) from
2,421 to 881,235.1° There are direct elections to Municipal Parliaments.
Among many other things, the Municipal Parliaments decide upon var-
ious local policies, for example concerning future local wind power de-
velopment. Another important task is to adopt physical plans.'” The mu-
nicipal organization includes also committees (ndmnder) responsible for
specific matters: inter alia, a Building Committee and a Committee for
Protection of Health and the Environment. An important task for com-
mittees is to apply the law in individual cases, such as the Environmental
Code and the Planning and Building Act (see examples below). This role
is often debated as the deciding Committee members are politicians se-
lected from the local parties.

The “Instrument of Government” (Regeringsformen),'® which is the
most important constitutional statute, declares in general terms, that
Swedish democracy “shall be realized through a representative and par-
liamentary polity and through local self-government”. The principle of
“local self-government” is often referred to by Swedish politicians at cen-
tral state level when powers are delegated to municipalities; there is in fact
a strong political “decentralization culture” in Sweden, affecting many
sectors of society, not least in the field of the environment. According to
the Environmental Code, municipalities are in charge of, for example,
supervision and control of many types of polluting activities, of local
health protection, of handling of chemicals and of waste management.

16 heep://www.scb.se/sv_/Hitta-statistik/Statistik-efter-amne/ Befolkning/Befolkningens-
sammansattning/Befolkningsstatistik/25788/2013M09/Helarsstatistik—Kommun-lan-
och-riket/Folkmangd-i-riket-lan-och-kommuner-31-december-2012-och-befolknings-
forandringar-2012/ (accessed 22 August 2014).

17" Infra, Section 5.

18 Decree on a Decided New Instrument of Government [Kungérelse om beslutad ny

regeringsform] (SES 1974:152).
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Municipalities are assigned a right to veto in connection with decisions
by the national government on big, potentially very harmful installations
(nuclear plants and nuclear deposits, big metal factories, big mines and
so on; see further Section 4 below). They also have a right to veto regular
permits to wind power installations of a certain size (Section 6 below).
Furthermore, municipalities are empowered to decide upon exemptions
from the legal protection of shores, which includes a general prohibition
on constructing buildings and performing certain other activities 100
meters from the shore line (normally). Very important is the municipal
planning monopoly according to the Planning and Building Act, which
will further elaborated on in Section 5.

As mentioned in Section 2, Sweden has a specific Act on Municipal
Energy Planning, according to which each municipality must have an
up-to-date municipal plan. The aim is to promote efficient management
of energy (including energy conservation), a secure supply of energy and
a coordination of energy issues between different sectors of society. Mu-
nicipal energy planning is entirely a local issue.'” No state authority can
force a reluctant municipality to carry out an up-to-date plan or to revise
a plan which is not in conformity with national energy objectives. The
municipal energy plan has no legally binding force.

4. Authorization Procedures For Wind Power
Installations

Before 1 August 2009, the authorization procedure for the construction
of big wind power installations, according to the Planning and Building
Act and the Environmental Code, included both physical planning de-
cisions (foremost master plans and/or detailed development plans) and
several permits. As each decision was possible to appeal, the applicant
had quite often to live with uncertainty for a long period of time, some-
times more than ten years. Investments in wind power were most likely
hampered by this overlapping decision-making process.?

19 A strategic environmental assessment is required if the municipal energy plan may
cause “significant environmental impact”, Act on Municipal Energy Planning, sec 8.
20 Regarding the procedure before 2009, see Michanek and Séderholm (2006), ch. 5.
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The process was criticized and led to a legal reform in 2009.?! Wind
power installations are now basically divided into two categories. The first
consists of big installations requiring a permit according to chapter 9 of
the Environmental Code,*? issued by a County Board. These are so called
group stations consisting of “two or more wind turbines standing to-
gether if each of the turbines including rotor is higher than 150 meters”,
or, “seven or more turbines standing together ... if each of the turbines
including rotor is higher than 120 meters”.?* Offshore wind power in-
stallations also require a permit according to chapter 11 of the Environ-
mental Code (which applies to “water operations™).?* When chapter 9
and chapter 11 permits are issued, decisions on wind power installations
according to the Planning and Building Act are basically no longer re-
quired; no building permit is needed and a detailed development plan is
necessary only if the demand for building in the area is high.?

Other wind power installations, not permitted according to chapter 9
or 11 of the Code, need instead a building permit according to the
Planning and Building Act, issued by a municipal Building Commit-
tee, provided the wind turbine exceeds a height of 20 meters.”” Detailed
development plans are sometimes required as well (there is considerable
discretion in the law, see further Section 7 below), normally issued by the
municipal parliament.?®

1 Preparatory works are foremost Commission report SOU 2008:86 Privning av vind-
kraft, and the subsequent Government bill, prop. 2008/09:146.

22 Environmental Code, ch 9 applies to “environmentally hazardous activities” [“miljs-
farlig verksamhet”] (defined in sec 1), i.e. the use of land, buildings or installations with
risk for causing pollution, noise or other nuisances. The EIA procedure is regulated in
Environmental Code, ch 6 and the Regulations on Environmental Impact Assessments
[férordningen om miljskonsekvensbeskrivningar] (SES 1998:905).

# Environmental Permitting Regulations [miljéprévningsférordning] (SES 2013:251),
ch 21 secs 10-11. A permit is also required when a wind turbine is added to an existing
group station, see further legal text.

24 A ch. 11 permit is required irrespective of size (basically always), see secs. 9 and 12.

» Planning and Building Act, ch. 4 sec. 3 and Planning and Building Regulations [Plan-
och byggforordning] (SES 2011:338), ch. 6 sec. 2 para. 1 item 2.

26 'The operator is still entitled to apply for such a permit on his or her own initiative,
Environmental Code, ch. 9 sec. 6 a.

%7 A building permit is needed also if a wind turbine is placed at a distance from the
property boundary that is less than the height of the turbine, if it is fixed mounted on a
building, or if the turbine exceeds three meters; Planning and Building Regulations, ch. 6
sec. 1 item 6.

28 Planning and Building Act, ch. 4 sec. 2, see further infra Section 5.
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This is the main system for decision-making in connection with wind
power development. By excluding the bigger installations from the re-
quirements for a building permit and a detailed development plan, the
legal reform of 2009 limited somewhat the number of decisions needed
and thereby the possibilities to appeal. It was expected that shortened
procedures would decrease the costs for investors in wind power.?” How-
ever, other authorizations than those mentioned above are sometimes
also required, depending on the individual situation. If an installation
is likely to cause a significant impact on a special protection or special
conservation area (Natura 2000), a separate permit is required according
to the Code.’® When several permits are required according to the Envi-
ronmental Code, the permitting procedure is normally coordinated.

Moreover, the national government may assess the “permissibility” of
big installations or activities according to chapter 17 of the Environmen-
tal Code.?! Apart from certain situations specified in the legislation (such
as uranium mining), which as a principal rule shall always be considered
according to chapter 17, the government has a large amount of dis-
cretion to determine on a case-by-case basis whether, for example, the
permissibility of a wind power installation should be assessed according
to chapter 17 or not; the government may do so if, “with regard to the
interests to be promoted by this Code in accordance with chapter 1,
section 1, the scope of the activity is or is likely to be substantial or intru-
sive”.?? If the government in a particular case decides to assess the “per-
missibility”, the chief question is if the project as such should be allowed
on the proposed site. If the permissibility decision is positive, subsequent
permitting can normally not lead to a prohibition or to disallowance of
the site. The main function of the subsequent permitting is instead to for-

2 Government bill, prop. 2008/09:146, 50.

30 Ch. 7 sec. 28 a.

31 The decisions are taken by the entire government, although the case is prepared within
a specific ministry, often the Ministry of Environment.

32 Ch. 17 sec. 1. The government may occasionally, if “special reasons” are present in the
particular case, decide not to try such a case under ch. 17.

3 Ch. 17 sec. 3. This provision refers to ch. 1 sec. 1, which formulates the objectives of
the Environmental Code, including, inter alia, protection against pollution, conservation
of biodiversity and “efficient management of energy”. The municipality may request the
government to consider the permissibility of wind power installations of a certain size
(sec. 4 a), but it is still the government that finally determines whether or not to assess an
activity according to ch. 17.
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mulate the specific conditions for the activity (for example noise emission
limits).>* However, if the permitting process indicates, when scrutinising
the likely environmental consequences of all the suggested permit con-
ditions, that the project would conflict with EU environmental law (for
example the protection of a Natura 2000 area according to the Habitats
Directive),” the permit authority (normally the County Board or the
Land and Environmental Court) shall deny a permit, despite the positive
permissibility decision by the national government.?®

Before the governmental permissibility decision, several authorities
have a say. However, the standpoint taken by the municipality, in which
the project is planned to be conducted, is normally decisive; the munici-
pality must agree to the application. This so-called “municipal veto” may
be overruled by the Government when certain types of installations are
assessed (for example, a nuclear waste deposit), if “from national point
of view [it] is particularly important that the activity is performed” and
certain additional preconditions also are fulfilled. However, this exemp-
tion does not apply to wind power installations assessed according to
chapter 17; the veto is then final.?

5. Physical Planning and Wind Power
Development

5.1 National Competences

Chapters 3 and 4 of the Environmental Code include “provisions con-
cerning the management of land and water areas” that may be charac-
terized as a sort of national physical planning. The provisions are applied
in connection with municipal physical planning according to the Plan-
ning and Building Act and in connection with permitting according to
different statutes, for example the Environmental Code. The provisions
will not be described in detail here but some general remarks are neces-

3% 'The government may already in the permissibility decision (ch. 17) add specific con-
ditions to satisfy public interests.

% Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats
and of wild fauna and flora.

3 This follows from a recent Supreme Court verdict, NJA 2013 s 613.

3 Ch. 17 sec. 6.

335



Gabriel Michanek

sary.”® Many of the formulations are vague and provide for balancing of
interests. Some rules provide for rather far-reaching protection, but there
are also exemptions that are difficult to interpret.’® It is therefore not
possible to predict with certainty how the provisions affect wind power
developments.

The possibility of assigning areas as of “national interest” for certain
purposes is particularly important. Specific geographical areas (repre-
senting, inter alia, mountains, coasts, forests and rivers) in chapter 4 are
directly described in the legal text as of “national interest” for nature
conservation or cultural heritage. In other words, the national Parliament
has in terms of legislation determined to protect, to various extents, these
areas from harmful exploitations and other negative impacts (such as pol-
lution). Wind power developments are sometimes hindered or limited by
the provisions in chapter 4, depending on which of the provisions applies
and the actual conflicts in the particular case.

Chapter 3 is constructed differently; state agencies within various sec-
tors are empowered to designate specific geographical areas as of “na-
tional interest” for certain purposes specified in the Chapter 3 provisions,
such as reindeer herding, aquaculture, nature conservation and cultural
heritage, mineral deposits, military defence installations and industrial
and energy installations.“’ For example, the Swedish Environmental Pro-
tection Agency designates areas of “national interest” for nature conser-
vation, while the Swedish Energy Agency designates areas of “national
interest” for wind power installations (423 areas designated in 2013).4! If
an area is designated as of “national interest” for wind power installations
according to chapter 3, other uses are normally prohibited if the use of
wind power installations (whether or not already placed in the area) is
“significantly obstructed”. Conversely, in areas of “national interest” for
other purposes in chapter 3 (for example reindeer farming or nature con-
servation), wind power installations are prohibited if they significantly

38 See further Michanek and Zetterberg (2012), ch. 9.

3" An apparent example is ch. 4 sec. 1, second paragraph; none of the protective provi-
sions in ch. 4 (some of which provide in and of themselves very strict protection of the
area) shall constitute “an obstacle to the development of existing urban areas or local
industry”.

40 The assignment is not formal legally binding, courts and other decisionmaking author-
ities must themselves determine the status in each case. However, prior assignments are
almost always accepted as accurate.

41 These cover ca 10 000 km?2, i.e. 2 per cent of Sweden’s surface.

336



One national wind power objective and 290 self-governing municipalities

obstruct or damage the “national interest”. However, if an area is con-
sidered as of “national interest” for both wind power installations and
another conflicting purpose (or several conflicting purposes), there is a
quite significant discretion for planning municipalities and permitting
authorities in applying the provision to individual cases.?? This compe-
tition between different “national interests” comes up from time to time
and the Land and Environmental Court of Appeal has in several cases
given priority to the wind power interest, claiming its importance with
respect to the overall objective in the Code to promote “sustainable devel-
opment” and in particular for the implementation of the Swedish climate
and wind power policies.*?

5.2 Municipal Competences

National Parliament (chapter 4 of the Environmental Code) and state
agencies (chapter 3 of this Code) have most of the responsibility for plan-
ning at the national level.* Local physical planning of land and water
areas, however, is carried out by municipalities according to the Planning
and Building Act. There are four types of physical plans; the most impor-
tant in connection with wind power development are “master plans” and
“detailed development plans”.®> A master plan reflects the municipality’s
intentions as to how to use and conserve land and water areas for differ-
ent purposes. The plan shall encompass the entire geographical area of
the municipality. An important task for the municipality is to indicate
in the master plan how to implement “national interests” according to
chapters 3 and 4 of the Environmental Code,* inter alia, the use of areas

42 Ch. 3 sec. 10: “Where any of the areas mentioned in secs 5-8 are of national interest
for incompatible purposes, priority shall be given to the purpose or purposes that are
most likely to promote sustainable management of land, water and the physical envi-
ronment in general”. Ch. 4 prevails if there is a conflict with national interests in ch. 4.
4 See for example Land and Environmental Court of Appeal [Mark- och miljséverdom-
stolen] 2011-11-23 in cases M 824-11, M 825-11 and M 847-11.

4 County Boards and municipalities are involved in the preparation phase where areas
of national interest are selected.

4 Other plans are “regional plans” (not legally binding, covering several municipalities)
and “area regulations” (legally binding, normally used for smaller groups of houses in
rural areas as an alternative to detail development plans).

46 Planning and Building Act, ch. 3 sec. 5.
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of “national interest” for wind power development according to chapter
3, section 8.

The Planning and Building Act is based upon a municipal planning
monopoly, meaning planning is actively conducted by the municipality. A
Strategic Environmental Assessment is necessary if the plan may lead to
“significant environmental impact”. The planning process includes ample
opportunities for the general public to participate and argue for alter-
native solutions. It is normally the Municipal Parliament that decides
upon the adoption of physical plans.”” A person having legal standing
can appeal these decisions,® but only in terms of a judicial review (which
basically excludes the possibility of challenging the municipal balancing
of interests).”” The task for the County Board, as representative of the
state, is to control the planning in order to safeguard important state
interests, not least the realization of “national interests” according to the
Environmental Code. The Board is consulted at an early stage of the
planning process, and shall, later, develop a review statement on the plan.
The Board “shall” under certain preconditions assess and revoke (but not
replace or alter) the planning decision.

5.3  Consequences for Wind Power Development

What does the physical planning system mean for wind power develop-
ment in Sweden? Municipalities with ambitions to develop wind power
can significantly influence the location of wind power installations in
subsequent permitting by providing up-to-date and informative physical
plans.>® The Land and Environmental Court of Appeal regards a master
plan, pointing out specific areas within the municipality for wind power
development, as a “document of significant importance for the consider-
ation of sites”, which (according to the Court) is clearly more important
than a “municipal wind power policy”.”! Obviously, a detailed develop-

47 As regards detailed development plans, the municipality may under certain precon-
ditions apply a “simple plan process” [“enkelt planforfarande”, basically if the plan is
deemed to be non-controversial, ch. 5 sec. 7.

48 'The preconditions for legal standing are rather complex and are not described here.

% See the example infra, Section 7.

5 The municipality is not legally bound by a master plan when conducting a detailed
development plan, but the master plan is nevertheless an important guiding document
also in this context.

5! Environmental Court of Appeal [Miljdéverdomstolen] 2009:4.
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ment plan fulfils the same guiding function. However, these have, unlike
master plans, a legally binding effect in the sense that an area set aside
for wind power installations (for example) cannot normally be used for
other purposes.*?

In contrast, municipalities with a negative attitude towards wind power
development may prevent the construction of wind power installations.
First, the municipality can choose not to plan. Although the Planning
and Building Act explicitly requires an up-to-date master plan covering
the entire municipality,” the act includes no remedies if this obligation
is not complied with. The status of master plans therefore varies quite
significantly in practice, both as regards topicality and information value.
Detailed development plans are also legally required under certain pre-
conditions,>® but the provision provides for significant discretion for the
municipality when it comes to planning in rural areas, where big wind
power installations are often located. If a municipality is passive, the na-
tional government may under certain preconditions “direct the munici-
pality to adopt, amend or annul a detailed development plan (planning
injunction)” and, if necessary, itself conduct the planning assisted by the
County Board.” A planning injunction may be used for the purpose
of satisfying a “national interest” (for example wind power installations
in a certain area). However, planning injunctions have never been used
in practice according to this or the previous Planning and Building Act
(from 1987) and before that only twice. This is presumably a result of a
strong political respect, at the national level, for the principle of munic-
ipal self governance.*®

Secondly, municipalities may prevent wind power development also
by prioritising other uses of land or water areas. The Planning and Build-
ing Act provides a large amount of discretion for the municipalities when
balancing different interests.”” Although the County Board takes part in
the planning process, and shall react if the “national interest” for, inzer
alia, wind power development in an area is not satisfied, it is finally the
municipality that adopts all plans. The County Board can never assess
and revoke a municipal decision to adopt a master plan. The situation is

52 See e.g. Environmental Code, ch. 2 sec. 6.
3 Ch. 1 sec. 3.

54 Ch. 4 sec. 2.

% Ch. 11 secs. 15-16.

56 Supra Section 3.

7 Ch. 2.
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different after a municipal decision to adopt a detailed development plan.
The Board “shall” assess and revoke the plan decision if certain legally de-
fined preconditions are present.’® This is so if the plan decision does not
satisfy a “national interest”. For example, a decision shall be assessed and
revoked if the plan provides for new dwellings and these buildings would
significantly obstruct the extraction of wind energy in an area of “na-
tional interest” for wind power installations. This legal control protects
the wind power interest to a considerable extent if the area is of “national
interest” for wind power development only, but not if the same area is of
national interest also for an additional purpose (see above). Moreover, the
ambitious Swedish national wind power policy presumably necessitates
location of wind power installations in many windy areas not designated
as “national interest” for wind power development. If the precondition
“national interest” is absent, the County Board cannot assess and revoke
a detailed development plan on the ground that it does not satisfy the
wind power interest.

Besides the County Board’s “ex officio” control of detailed develop-
ment planning, persons with legal standing can appeal municipal deci-
sions to adopt both detailed development plans and master plans. How-
ever, although a potential wind power developer can have the right to
appeal (for example, as land owner) to a plan which prevents wind power
installations in an area, the plan decision can only be subject to a judi-
cial review, with no possibility of questioning, for example, whether the
interest of wind power development is neglected while giving priority to
other interests; balancing of interests is a matter that can be decided by
the municipality only, not by a court during judicial review.

6. Municipal “Veto” in Connection With
Permitting of Wind Power Installations
According to Chapter 9 of the
Environmental Code

Big wind power installations require a permit according to chapter 9 of
the Environmental Code, which is assessed by the County Board, more
precisely by a specific regional Environmental Permitting Board (allo-

8 Ch. 11 secs. 10-11.
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cated within the County Boards).” Decisions can be appealed to the
Land and Environmental Court and after that to the Land and Environ-
mental Court of Appeal.*°

The process is initiated by consultations with different stakeholders,
resulting in an EIA which has to be separately approved by the County
Board.®! In the subsequent permitting, the Board must be assured that
the project complies with certain “general rules of consideration”, which
stipulate requirements to take different kinds of precautionary meas-
ures.®? Not least important in connection with wind power projects is
the obligation to choose a site where it is “possible to achieve the purpose
with a minimum of damage or detriment to human health and the envi-
ronment” (author’s italics).®® The burden of proof is on the operator (ap-
plicant),* who needs to indicate (foremost in the EIA) that the proposed
site is the best from a health and environmental protection point of view
compared to alternative sites in the region where wind energy could be
extracted.®® The resource management provisions in chapters 3 and 4 of
the Code are also applied when the site is considered.®® As already men-
tioned, up to date and informative municipal plans adopted according to
the Planning and Building Act provide important additional guidance.®”

Various authorities, organizations, neighbours and the public can take
part in the process, both during the prior EIA procedure and in the sub-
sequent permitting, which includes an official meeting. On the whole,

5 Supra Section 4.

60 Sweden has 21 County Boards, five Land and Environmental Courts (within five of
the civil courts) and one Land and Environmental Court of Appeal (within the Civil
Court of Appeal in Stockholm. Leave of appeal is required in order to have an appeal
heard). The courts were before 2011 named “Environmental Courts” and the “Environ-
mental Court of Appeal”. The term “Land” was added to indicate that the courts became
responsible also for the application of land and planning legislation, inter alia appeals
according to the Planning and Building Act.

61 The EIA decision cannot be appealed separately, but criticized in connection with an
appeal of the permit.

2 Ch. 2 secs. 2-6. The requirements shall not be “unreasonable”: ch. 2 sec. 7. See also
ch. 2 secs. 9-10, which occasionally can halt the entire activity.

6 Ch. 2 sec. 6.

64 Ch. 2 sec. 1.

6 This is the principle rule. However, an alternative location may be considered unrea-
sonable, primarily because of costs, ch. 2 sec. 7.

% Supra Section 4.

7 Supra Section 5.
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without discussing the details, the procedure gives good opportunities for
different interest representatives to participate and to appeal.®®

However, due to chapter 16, section 4 of the Code, the role of the mu-
nicipality is particularly important: “Permit to a wind power installation
may be issued only if the municipality where the installation is intended
to be constructed has agreed to it”. This “municipal veto” was directly
connected to the legal reform of 2009, when the Parliament decided
that wind power installations of a certain size should be assessed under
the Environmental Code only. As the Planning and Building Act was
thereby basically rendered inapplicable, the municipalities lost much of
their control over big wind power developments (although, as mentioned
above, physical planning can still be performed and influence the permit-
ting). The municipal veto should be seen as a political compensation for
that loss.”®

The municipal veto as legal instrument is not an innovation; it has
existed as far back as 1972 in connection with national governmental
decisions on permissibility of big industrial and similar installations with
strong impact on environmental and other public interests, today in-
cluded in chapter 17 of the Code.”! Still, the veto according to chapter 16,
section 4 is remarkable in several aspects. It applies to a// permitting of
big wind power installations according to chapter 9 of the Code (while
governmental considerations according to chapter 17 are conducted on a
case-by-case basis and are relatively rare in practice). Moreover, the veto
in chapter 16, section 4 applies in connection with permitting of wind
power installations only, not other types of “environmentally hazardous
installations”, such as factories or mines. Consequently, wind power de-
velopment is put in an unfavourable position compared to other energy

% Environmental Code, ch. 16 secs. 12-13. The right for environmental organizations
to appeal was significantly strengthened after a verdict by the CJEU, Case C-263/08
Djurgirden—Lilla Virtans Miljoskyddsforening [2009] ECR 1-09967. The CJEU did not
accept 2000 members as a minimum requirement for appeal. After an amendment (re-
sulting from the CJEU verdict), ch. 16 sec. 13 now stipulates 100 members as a min-
imum or that the organization “otherwise indicates that it has a public support”. The
provision was also changed so that not only non-profit organizations have the right to
appeal, also e.g. foundations like the WWE.

6 Supra Section 4.

70" Government bill, prop. 2008/09:146, 40.

71" Supra Section 4.
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installations that are also subject to permitting according to chapter 9 of
the Code and for which this veto does not exist.

According to provisions in the Environmental Code, the municipality
may use the veto for any reason at all. This unlimited discretion in the
Code might conflict with the national target to attain 30 TWh wind
power in 2020, as it indirectly may be necessary to make use of sites
where wind conditions are not optimal. The veto may also indirectly lead
to allocation of installations to alternative sites where the conflicts with
nature conservation, reindeer farming, oppositional neighbors and other
interests are stronger compared to the area where a proposed installation
could not be permitted because of the veto.

The veto is strongly criticized by the wind power industry for creating
lack of legal certainty and for hampering the willingness to invest in wind
power development. It is in this context important that the municipality
must actively agree to the permit (the commonly used expression “veto”
is not formally correct). The investor cannot legally extort a decision
from a municipality. The risk is that an investor plans for wind power
installations in an area but that the municipality late in the process, per-
haps during the permitting, decides not to agree or decides nothing. This
could happen even if the municipality at an early stage has indicated a
preliminary positive attitude towards the project. If the municipality for-
mally decides not to agree to the application, this decision is sometimes
possible to appeal, but, again, the administrative court can only make a
judicial review of the decision; the court cannot question the appropri-
ateness of the negative municipal standpoint. If the court would find the
municipal decision illegal (basically on formal grounds), it can still not
replace the decision. If the veto decision is revoked it is, again, up to the
municipality to decide if it shall actively agree to the project or not.

Municipalities have from time to time required economic or other
benefits from the wind power investor as a condition for agreeing to the
permit. In a report from the Swedish Union for Wind Power (Svensk
Vindenergi) 10 out of 23 investors in wind power claim that the mu-
nicipality has required a return of this kind as a condition in order to
favour local interests.”? It could be argued that such use of the veto by a
municipality is not in line with chapter 1, section 9 of the Instrument of
Government (part of the Swedish constitution): “Courts of law, adminis-
trative authorities and others performing public administration functions

72 Svensk Vindenergi (2010), 9.
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shall pay regard in their work to the equality of all before the law and shall
observe objectivity and impartiality.” It has also been argued in Swedish
legal literature that, although there are no specific provisions determining
how a municipality shall decide on a matter, it cannot use its discretion in
a way that is “indecent” (ozillstindigt), as that would constitute an “illegal
use of power” (illojal maktutivning, détournemant de pouvoir).”> Conflicts
between the municipal veto and superior public law norms have to my
knowledge not been subject to any Swedish court case, but if that should
happen, the court would only question the validity of the agreement be-
tween the municipality and the operator. The court decision would not
affect a permit decision as such.

Still, the Swedish veto should also be discussed in relation to the EU
Renewable Energy Directive, which includes several requirements on the
administrative procedures related to renewable energy plants. The direc-
tive stipulates, inter alia, that national “rules governing authorization,
certification and licensing are objective, transparent, proportionate, do
not discriminate between applicants and take fully into account the par-
ticularities of individual renewable energy technologies”.”* The right for
Swedish municipalities to block permits, by simply not approving for
any reason, can of course counteract a process based upon objectivity
and proportionality. This legal disharmony could be subject to a reaction
from the EU Commission, possibly leading to a future infringement case
at the CJEU. In contrast, in a Swedish permit case, it is not possible to
interpret chapter 16, section 4 in conformity with the directive as the
Swedish provision is clearly formulated and does not provide for any
discretion.

To conclude, the veto for municipalities in chapter 16, section 4 of the
Environmental Code is a potential legal barrier to achieving the Swedish
wind power targets. The Swedish government cannot get around the ob-
stacle by reserving the right to consider the permissibility of a particular
wind power installation according to chapter 17 of the Code as the same
kind of unconditional municipal veto would also apply here.”

73 Madell (1998), 147.
74 EU Renewable Energy Directive, Article 13.1(d).
7> Ch. 17 sec. 6, supra Section 4.
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7.  Wind Power Installations Authorized Under
the Planning and Building Act

Wind power installations that are not permitted according to chapter 9
or 11 (offshore installations) of the Environmental Code are instead as-
sessed according to the Planning and Building Act.”® This category con-
cerns not only very small installations; it applies, for example, to group
stations with less than seven wind turbines if the height is less than 150
meters and to all group stations (irrespective of the number of turbines!)
if the height is less than 120 meters.””

A building permit is normally required for such wind power installa-
tions, only quite small turbines are exempted, such as those not exceed-
ing a height of 20 meters.”® Building permits are issued by Municipal
Building Committees. If the proposed site is within a detailed develop-
ment plan or area regulations, these documents essentially determine if
a permit can be issued, especially a detailed development plan which in
principle provides a “building right” for the developer if the proposed
construction is in conformity with the plan.”” However, if the proposed
location is outside such planned areas, which is a frequent situation in
practice, the discretion for the Municipal Building Committee is exten-
sive; the Committee applies the generally formulated consideration pro-
visions in chapter 2 of the Planning and Building Act. Master plans can
sometimes, but far from always, provide useful guidance.

76 The Environmental Code is not as such non-applicable, only the permit requirement
according to ch. 9. The general rules of consideration in ch. 2 apply also to these installa-
tions, supra Section 5. Supervising authorities are empowered to enforce these provisions
by issuing injunctions in a particular case, ch. 26 sec. 9. To avoid such interference, the
operator is entitled to apply for a permit on voluntary basis according to ch. 9 sec. 6 b;
such a permit entails a considerable degree of legal security for the operator (ch. 24 sec. 1).
77" Supra Section 4. Ch. 21 secs. 10-11 Environmental Permitting Regulations stipulate
the permit obligation. It is hard to understand the rationale behind these provisions. E.g.,
an installation with thousands of wind turbines on a site does not normally require a
permit according to the regulations if the turbines do not exceed 120 meters. However, a
supervisory authority (e.g. a Municipal Board for protection of Health and the Environ-
ment) may on a case-by-case basis order an operator to apply for a permit, if the activ-
ity “involves a risk of significant pollution or other significant damage”, Environmental
Code, ch. 9 sec. 6 a.

78 See further Planning and Building Regulations, ch. 6 sec. 1 item 6.

7 Planning and Building Act, ch. 9 sec. 30.
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One of the issues for the Municipal Building Committee to consider
in the permitting process is if the “detailed development planning re-
quirement” applies.®® This requirement imposes an obligation on the
municipality to work out and adopt a detailed development plan if there
is a risk of “significant impact on the environment” or if the “demand for
building is high in the area”, situations which may occur if, inter alia, a
group of wind turbines or one very big wind turbine, would be granted
a building permit. The formulations are apparently not precise and there
are also several exemptions from this planning requirement (which are
not described here); in short, the rules provide for considerable discre-
tion. Still, if the Building Committee in a particular case finds that a
detailed development plan is necessary in the area, it shall not issue a
building permit.®! This is a problematic situation for the developer as
there is no provision, apart from the never used planning injunction,®?
enforcing the municipality to actually develop such a plan.

8. Concluding Observations
The Swedish wind power policy goes back to the mid 1970s but the

expected development of wind power installations has until recent years
been strikingly slow compared to Denmark, Germany, Spain and several
other European states. Two major reasons for the delay have been the
complex decision-making procedure and the strong legal power vested in
the municipality. A legal reform of 2009 decreased some of the complex-
ity, but the municipal power became even stronger than before.

Given its physical planning competence, the municipality has good
opportunities to promote wind power development but also to obstruct
it. The strong municipal planning monopoly in the Planning and Build-
ing Act limits significantly the possibilities for the County Boards, rep-
resentatives of the state at the regional level, to promote and defend the
national wind power policy.

Moreover, although since 2009 the Planning and Building Act has
generally not been applicable to the authorization of such installations
that are subject to permitting according to chapter 9 of the Environmen-
tal Code, the municipality is in these cases provided with a veto which

80 Planning and Building Act, ch. 4 sec. 2.
81 Planning and Building Act, ch. 9 sec. 31 item 2.
82 Supra Section 5.
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is absolute according to the provisions in the Code. The veto may be
incompatible with the EU Renewable Energy Directive, but the Swedish
veto provision cannot be interpreted in conformity with the directive.
Thus, at present (2013), the veto is a potential significant barrier to the
attainment of the Swedish wind power target of 30 TWh in 2020. A
careful investor in wind power should not only investigate sites where
wind conditions are good and where potential conflicts with opposing
environmental interests are likely to be overcome. The investor should
also ask if the municipality likes the project but, if the answer is yes,
also consider the possibility that the municipality could later change its
standpoint.

The municipal attitude to wind power is important also for installa-
tions that are subject to a building permit requirement under the Plan-
ning and Building Act. If the proposed location is outside a detailed
development plan in which the site is already assigned for wind power
installations such plans are not that frequent. Municipal authorities are
empowered to decide upon both building permits and, where such sit-
uations occur, upon detailed development plans. The possibilities for a
developer to successfully appeal to the municipal decisions are in practice
very small.

This chapter has indicated deficiencies in the Swedish legal system for
decision-making relating to wind power installations; it has not suggested
how the legislation should be improved. That is a far more complex issue,
involving, inter alia, a discussion on whether it would be useful to substi-
tute the regular time consuming, case-by-case permission with physical
planning, including effective remedies for implementing significant na-
tional interests (such as the national wind power policy), in combination
with general emission limits stipulated directly in legislation.®?
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S nira, och 4dnda sa langt bort!*

En svensk betraktelse av norsk vattenritt och
fragan om tillstinds riteskraft

This report is from a study on permirs for hydro power in Norway, narrated

[from the perspective of a Swedish legal scholar. The main focus is on the pos-
sibilities to update and amend granted permits, in order to adapt them to
new and developing conditions in the environment and changes in the values
of society. The author concludes that even though the applicable regulation
is quite similar to the Swedish Environmental Code, differences between the
two legal systems have a major impact. One such difference is that the Nor-
wegian system for decision-making and appeal lies, in its entirety, within the
administration — at least in practical terms — whereas the Swedish system is
court-based. Another is that whereas provisions on compensation play a de-
cisive role in determining the possibilities to update permits according to the
Swedish Environmental Code, no such rights exist in Norway despite simila-
rities in circumstances. The report concludes with some recommendations on
how to construe environmental law so as to allow for permits to be adaptable
to changes in the environment and social values, while still respecting the
permit holder’s legitimate expectations to legal certainty.

* Rapport inom forskningsprogrammet SPEQS, Faculty of Law/Uppsala Universitet,
Working Paper 2016:1.
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1. Inledning

Avsikten med rapporten ir att redogora for tillstaindssystemet for vat-
tenkraft i Norge med fokus pad omprovningsmajligheterna. Den 6ver-
gripande frigan 4r under vilka omstindigheter som givna tillstind kan
dndras for att mota moderna miljokrav och nutida samhillsuppfatt-
ningar. Rapporten giller alltsd det som i den allméinna férvaltningsritten
i Sverige kallas “tillstainds negativa rittskraft”. I miljobalkstermer talar
vi hellre om “tillstinds giltighet och omprévning”. Pa norska blir det
“omgjeringsreglene i vassdragsretten”. Oavsett beteckningen si 4r min
ambition att beskriva grunddragen i dessa regler, samt att i ndgon man
jimfora med det svenska miljobalkssystemet och diskutera f6r- och nack-
delar. Inrikeningen i diskussionen ir att lagstiftningen bor vara utformad
s att tillstinden 4r adaptiva — anpassningsbara gentemot forindringar i
omgivningen — samtidigt som de inblandades berittigade férvintningar
respekteras.

2. Vatten och vattenkraft i Norge

Som allom bekant, finns det mycket berg och vatten i Norge. Didrmed har
man unika mojligheter att exploatera naturen for att bygga vattenkraft,
vilket har skett i stor utstrickning. Med en genomsnittlig drsproduktion
pa omkring 130 TWh ir landet Europas storsta och virldens sjitte pro-
ducent av energi frin vattenkraft. Av den totala elproduktionen kom-
mer 6ver 99 % fran vattenkraften. Motsvarande siffor for Sverige — som
ocksd 4r en stor producent av vattenkraft i en internationell jimférelse
—dr ca 65 TWH av totalt 140-150 TWH, vilket blir ca 45 % av elpro-
duktionen. En annan skillnad 4r att Norge har bittre forutsittningar for
vattenkraftverk med magasineringsteknik ("conventional hydro power”),
dvs. att bygga upp stora dammar och konstgjorda sjoar i fjillomradena
och sedan leda vattnet i tunnlar till kraftverken. I Sverige — som har flera
stora dlvar med stabilt vattenflode — ér det vanligare att utnyttja kraften
direkt frin vattendraget, utan eller med jimforelsevis mindre magasin
uppstroms (“run-off-the-river plants” eller elvekraftverk'). I vart land an-
vinds givetvis dven den konventionella tekniken, men férutsittningarna
ar betydligt bittre i Norge pga. landets topografi med héga fjill och av-

! T den fortsatta texten anvinder jag mig av uttrycket “ilvkraftverk”, da jag uppfattar att
vart uttryck “strémkraftverk” utgdrs av anliggningar helt utan dammar.
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rinning i havet. Bada teknikerna medfér pétagligt negativa effekter pa
ekosystemen, men generellt sett 4r miljoproblemen storre vid magasine-
ring enligt den konventionella metoden.?

Den érliga vattenkraftsproduktionen i Norge har stort sett legat mellan
120 och 140 TWh sedan 1990. Under senare dr har det skett en viss 6k-
ning genom tillkomsten av manga mikro-, mini- och sméikraftverk med
en effekt pd upp till 10 MW. Totalt finns det 1 476 vattenkraftverk i lan-
det, varav de 305 storsta — med effeke over 10 MW — producerar 93 %
av elenergin. Hir liknar alltsd férhéllandena dem som rader i Sverige. En
tydlig skillnad i jimférelsen giller emellertid dgobilden. I Sverige 4r de
privata aktdrerna och stora kraftbolagen dominerande, medan vatten-
kraftsproduktion i Norge till 90 % bedrivs av en mangfald av offentliga
aktorer.” Kommunerna och fylkeskommunerna (landstingen) dominerar
med ca 55 %, direfter kommer staten med 35 %.% Motsvarande giller
dgobilden for elndtet, bade lokalt och centralt. Tidigare kunde privata
aktorer fa koncession att bedriva vattenkraftsproduktion, med dessa var
tidsbegrinsade med villkor om atergéng till det allminna (hjemfall). An-
delen ir emellertid minskande, di det sedan 2008 enbart ir offentliga
aktorer eller bolag med hégst 1/3 privat dgande som kan fi sidana kon-
cessioner.” P4 det stora hela spelar kommunerna och fylkeskommunerna
en betydande roll nir det giller vattenkraften, bide som forsprakare for
utbyggnader och som padrivare for anpassning av villkoren i de befint-
liga kraftverken till lokala behov och miljokrav. Kommunernas dubbel-
het infér vattenkraften har att gora med dels att de har direkt och indi-
rekt ekonomiskt utbyte av verksamheterna, dels att turistniringen — inte
minst genom laxfisket — numera ir en viktig inkomstkilla for det lokala
niringslivet.®

2 Muntlig uppgift av Per Ove Eikeland, FNI.

3 OED Fakta 2015, s. 18 ff, se iven NVE & MD Rapport 49/2013, s. 13.

4 Muntlig uppgift av Per Ove Eikeland, FNL.

> Reformen kom efter ett avgérande av EFTA-domstolen (2007-06-26 i mal E-2/06
EFTA Surveillance Authority (ESA) mot Norge) som slog ned pi den norska regleringen
som diskriminerande. Domstolen uttalade att visserligen har varje medlemsstat ritt att
sjilv bestimma 6ver naturresurserna och att det ér legitimt att uppritthélla en ordning
dir dessa dgs av det allméinna, men man kan inte ha olika villkor fér vattenkraftskonces-
sioner for privata och offentliga aktérer.

¢ Buan & Eikeland & Inderberg (2010), s. 33.

351



Jan Darpo

3.  Allmint om vattenkraftsverksamhet och
tillstind i Norge

3.1 Lagstiftningen om vattenverksamhet

Precis som i Sverige, dr vattenverksamheter i Norge i stor utstrickning
tillstindspliktiga. Regleringen 4r emellertid splittrad och inte enkel for
utomstiende att forstd. Forhéllandet har historiska forklaringar och ligger
i att lagstiftningen sedan forsta virldskriget har syftat till att garantera att
dgandet ver vattenkraften inte 6vergar till utlindska intressen. Utgangs-
punkten var och ir alltsd att det 4r det allminna, dvs. det norska folket,
som iger och rider ver naturresursen.

Det 4r frimst tre lagar som blir aktuella nir man diskuterar tillstinds-
plikt och vattenkraft. Till att bérja méste man ha tillstdnd till férvirvet
av fallrittigheter som Gverstiger 4 000 naturhistkrafter (2,9 MW), sk.
ervervskonsesjon enligt industrikonsesjonsloven (IKL).” Sadana tillstand
fir endast meddelas kommuner, fylkeskommuner och statsféretag. Fo-
retagen och sillskapen maéste dgas till minst 2/3 av det offentliga och
vara organiserade sa att det allminna dgandet ir reellt (§§ 1-2 IKL).
Sjilva vattenkraftsverksamheten i form av magasinering, reglering och
overforing ir tillstandspliktig enlige 1917 ars vassdragsreguleringsloven
(VREGL).8 Lagen syftar till att ta tillvara allminna och enskilda intressen
genom tillstindsprévning av storre verksamheter. For all annan vatten-
verksamhet — inbegripet dlvkraftverk med en érlig produktion under 40
MW — giller istillet vannressursloven (VRL) fran 2000.” Fére 1992 om-
fattade motsvarande tillstandsplike enligt foregangaren till VRL alla ilv-
kraftverk oavsett storlek, vilket gor att det finns stora anldggningar som dr
av typen “run-off-the river plants” som inte har tillstind enligt VREGL.
De idr dock som redan nimnts mindre vanliga i Norge. Tillstinden enligt
VREGL och VRL betecknas “tiltakskonsesjoner” och det ar endast i sa-
dana som det dr majligt att faststilla villkor till skydd for miljon.

En vattenkraftsverksamhet kan foljaktligen omfattas av tre olika till-
standsregimer; fér magasineringen och vattenregleringen till och frin
giller VREGL, f6r forvirvet av fallrittigheterna giller IKL och f6r kraft-
verken nedstroms giller VREGL eller VRL. Bestimmelser om MKB
(konsekvensutredning, KU) finns i 5 kap. plan- og bygningsloven (2008-

7 Lovav 14.12. 1917 nr. 16 om erverv av vattenfall mv.
8 Lovav 14.12. 1917 nr. 17 om vasdragsreguleringer.
% Lov av 24.11.2000 nr. 82 om vassdrag og grunnvann.
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06-27-71, PBL). I férekommande fall blir d4ven naturmangfoldloven
(2009-06-19-100, NML), lakse- og innlandsloven (1992-05-15-47,
Laksfl) och forurensningsloven (1981-03-13-6, ForurL) tillimpliga. Ge-
nom EES-avtalet har Norge forbundit sig folja EUs ramdirektiv for vatten
(2008/42, RDV), vilket bl.a. har resulterat i en férordning om ramar for
vattenforvaltningen, den s.k. vannforskriften (2006-12-15-1446, VES).
Man ir dven numera bundna av férnyelsedirektivet (2009/28) och ingar
i en gemensam elmarknad med Sverige, bl.a. med ett sammankopplat
elcertifiksystem (2011-06-24-39, elsertifakatloven).

En schematisk bild 6ver den norska regleringen av vattenkraft kan dir-
for se ut sa hir:'°

Vassdragslovgivningen

_ vAg
vassdragsreguleringsloven ﬂOb
(omfattes av revisjon) & v Q
Overferin,
RS \ / \\ vannressursloven
—
Endring av vilkar

Ev. innkalling til kons.
behandling, jf § 28 og § 66

"4

plan- og bygningsloven. KU-bestemmelser T—
— (arealbestemmelser)
naturmangfoldloven, vannforskriften

Industrikonsesjonsloven (erverv av fall) |

Di rapporten ir inriktad pa mojligheterna att anpassa tillstind for vat-
tenkraftsverksamhet till andrade miljokrav, kommer jag att utgd frin
bestimmelserna i VREGL. Den lagen reglerar som sagt magasineringen
och vattenregleringen, vilket 4r mest intressant fran miljosynpunkt. De
nedstroms liggande kraftverken ar helt beroende av vattenregleringen och
dirmed tillstinden enligt VREGL, dven om de sjilva omfattas av tillstand
enligt VRL. Forhallandet mellan VRL och VREGL ir vidare si att den
forra innehéiller allminna bestimmelser for all vattenverksamhet, medan
den senare ir en specialreglering for vattenreglering for kraftindamal (§ 1

19 Figuren himtad frain OED 2012, s. 9.
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VREGL och § 28 VRL). Mot den bakgrunden behandlar jag VRL enbart

med avseende pd de bestimmelser som ir relevanta for studien.

3.2 Tillstandsplikten f6r vattenkraftsverksamheter

Som hors pid namnet, giller vassdragsreguleringsloven for reglering av
vattendrag. Reglering definieras som anliggning eller dtgird for att ut-
jimna vattenforingen Gver hela sisongen, inbegripet overforing och
pumpning till en hogre niva (§ 1 VREGL). Tillstand krivs for sidan
reglering som syftar till elproduktion och dessutom fér dlvkraftverk som
har en medelarsproduktion som &verskrider 40 MW (§ 2 VREGL, jfr
med § 19 VRL).

De materiella bestimmelserna liknar dem som giller f6r vattenverk-
samheter enligt 11 kap. miljobalken (1998:808, MB). Det finns en all-
min hinsynsregel i § 5 VRL som siger att vattenverksamheter ska pla-
neras och utforas si att minsta mojliga skada och oldgenhet uppstar for
allminna och enskilda intressen, dock under forutsittning att kraven inte
blir oproportionerliga ("uforholdsmessig”). Den allmint formulerade be-
stimmelsen kompletteras med en batnadsregel om samhillsekonomisk
overvikt i § 8 VREGL. Hinsyn ska ocksa tas till andra skador och oldgen-
heter for allminna intressen. Aven om § 8 VREGL ir vagt formulerad och
dirmed 6ppen for administrativt skon, begrinsas den av olika planer och
— inte minst — vannforeskriften (VES).!' Aven bestimmelserna om art-
skydd och naturvird samt principerna for uthéllig markanvindning i §$
4-5 resp. §§ 8-12 NML har betydelse. Annars ar det frimst Samlet plan
for vassdrag respektive Verneplaner for vassdrag som har betydelse vid
bedémningen av tilldtligheten i en reglering, dock i olika bemirkelser.!?

Samlet plan for vassdrag ir en rekommendation av regeringen som ir
antagen av Stortinget. Hir anges en prioritering av vilka vattendrag dir
tillstind till utbyggnad kan s6kas hir och nu. Prioriteringen ir gjord efter
en virdering av projektens samhillsekonomiska betydelse, jamfort med
konflikter med motstiende intressen. For projekt som inte ar prioriterade
kan ansékan om utbyggnad visserligen goras, men det ir upp till forvale-

ningen att bedéma om tillstindet ska sakbehandlas eller avvisas rakt av
(§ 22 VRL).?

11 Backer 2012, s. 299.
12 Gyldendals (Backer) kommentar till § 8 VREGL, not 20.
13 Loyland 2002, s. 80, Gyldendals (Backer) kommentar till § 22 VRL, not 61.
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Verneplaner for vassdrag syftar istillet till att skydda utpekade vatten-
drag. Sedan de heta striderna om Mardela 1970 och Alta 1981 ir manga
vattendrag fredade frin utbyggnad.' Fyra Verneplaner for vassdrag har
antagits av Stortinget mellan 1973 och 1993, med tilligg 2005 och 2009.
Planerna dr numera lagreglerade i 5 kap. (§§ 32-35) VRL, dir det fram-
gar att vattenkraftutbyggnad 4r férbjuden om det skadar de skyddsvirda
intressena i de 388 objekt som omfattas.”> Sedan 2005 kan dock till-
stand for sméakraftverk upp till 1 MW meddelas dven i vattendrag som
ir skyddade i verneplaner. Slutligen har Stortinget pekat ut 52 nationella
havsfjordar och ilvar for att skydda den naturliga laxen. Aven dessa utpe-
kanden fungerar som instruktioner for forvaltningen. '

Bide VREGL och VRL innehaller en méjlighet for berorda att fa ett
forhandsbesked om det krivs tillstind for en verksamhet. Enligt § 4
VREGL kan den som har for avsikt att genomféra en vattenreglering
begira hos den ansvariga myndigheten att avge en "erklering” om detta.
Beskedet 4r bindande och 6verklagbart. Motsvarande mgjlighet ges i
§ 18 VRL. I den bestimmelsen bemyndigas myndigheten att avge for-
klaring om att en vattenverksamhet 4r tillstandspliktig, vilken 4an ske ex
officio och ska ske efter begiran av verksamhetsutévare eller andra som dr
berérda, inbegripet miljéorganisationer.

Tillstind enligt VREGL kan f6renas med villkor enligt §§ 11-12. Hir
finns en omfattande katalog med bestimmelser om koncessionsavgift och
andelskraft till formén for stat och kommun, bygdeavgifter, niringsfon-
der, fiskeatgirder, vigbyggnationer och andra foretag till glidje f6r kom-
munen och fylket. De f6r miljén viktigaste bestimmelserna finns i olika
punkter under § 12 VREGL. Ett mandvreringsreglemente ska faststillas,
didr det anges bl.a. driftvattenforingen och magasinrestriktioner. Bestim-
melsen ger ocksd utrymme for att kriva alla andra slags skyddsatgarder
och forsiktighetsmatt till forman for miljén, oavsett om det géller fisken,
andra arter, olika livsmiljoer eller annat som péverkar vattenférekomstens
miljostatus. Bestimmelser om tillstindsprocessen ges i §§ 5-6, Enligt § 6
VREGL kan tillstindsmyndigheten bestimma att verksamhetsutévaren
ska ticka nodvindig teknisk och juridisk experthjilp till motparterna.
Regel tillimpas i bade i tillstindsmal och vid Omprovningar.!”

14 Backer 2012, s. 301.

15 OED Fakta 2015, s. 10 f.

16 Backer 2012, s. 302.

17" Gyldendals (Backer) kommentar till § 6 VREGL, not 15.
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Som nidmnts ovan, kan det i ett vattendrag finnas vattenkraftsverksam-
heter som istillet 4r reglerade enligt vannresursloven. Hir dterfinns den
grundliggande tillstindsplikten i § 8 VRL, som stadgar att en vattenverk-
samhet inte fir utforas utan tillstind om den kan medféra “nevnever-
dige” skador pa allmidnna intressen. I § 25 VRL ges en batnadsregel som
innebir att férdelarna maste 6verstiga skador och oldgenheter pd enskilda
och allminna intressen. Om verksamheten ir av stadigvarande natur, ska
ocksd bedémningen vara lingsiktigt. Tillstinden ska férenas med villkor
som syftar till att motverka skador och oligenheter f6r de motstdende in-
tressena enligt en lista i § 26 VRL. Sirskild uppmirksamhet ska dgnas it
skyddet mot skador pd minniskor,'® egendom och miljo, inbegripet skyd-
det av arter och livsmiljoer vid och i vattendraget samt landsskapsmissig
anpassning. Tillstindsmyndigheten anses ha ett vidstrickt utrymme for
att foreskriva villkor till skydd for olika slags intressen.!” Miljkvalitets-
normer for vatten kan bestimmas enligt § 9 och regleringsregimen — bl.a.
med grinser fér minimivattenforingen — ska faststillas enligt kraven i
§ 10, regler som numera forstirks av vannforskriften (VES).?® Krav pa
kantvegetation framgar av § 11 VRL.

Som den svenska ldsaren har noterat, skiljer sig de materiella reglerna for
tillstind till vattenkraftsverksamhet enligt VREGL och VRL inte mycket
fran dem som giller enligt 11 kap. MB pa andra sidan kélen. Vad som 4r
radikalt annorlunda dr emellertid det sammanhang som reglerna funge-
rar i, vilket givetvis har betydelse for tillimpningen. Tillstindsgivningen
skots i Norge helt av forvaltningen pa hég nivé. Tillstindsmyndighet for
de flesta vattenkraftverk ir regeringen eller Olje- og Energidepartemen-
tet (OED). Ans6kan handliggs av en myndighet under OED, nimligen
Norges Vassdrags- og Energidirektorat (NVE). Det ir direktoratet som
tar emot ansokan — i férekommande fall med en MKB?! — och begir
kompletteringar. NVE kommunicerar ocksd med andra myndigheter,
kommuner och fylkeskommuner samt samrader med enskilda, allmin-
heten och dess organisationer. Bland dessa myndigheter mirks givetvis
Miljedirektoratet (MD), som lyder under Klima- og Miljedepartementet

18 Skredfaran och risken for éversvimningar har alltid spelat en stor roll vid tillstinds-
givningen av vattenverksamheter i Norge.

19" Gyldendals (Backer) kommentar till § 8 VRL, not 25 och 69, Backer s. 297 och Bugge
2015 s. 298.

20 Bugge 2015, s. 288.

21 MKB krivs for vattenkraftverk med en produktion éverstigande 40 GW/ir, annars
giller att ansékan ska utgd frin en vanlig miljdutredning (Backer 2012, s. 297).
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(KLD). Nir drendet ir berett av NVE, understills det OED f6r beslut
av regeringen (kongelig resolusjon). Om regeringen nekar tillstind, kan
sokanden — men bara hen — begira att frigan understills Stortinget (§ 8
VREGL).?> NVE ir ocksd tillstindsmyndighet f6r vattenkraftverk med
en effekt som understiger 10 MW. For mini- och mikrokraftverk, dvs.
med en effekt < 1 MW ir fylkeskommunerna tillstindsmyndighet se-
dan 2010. I de fall som NVE ir tillstindsmyndighet 6verklagas besluten
till OED. Klagoritten 4r vid och omfattar sivil parterna, den berorda
allmianheten och miljdorganisationer. Regeringens beslut kan enbart
angripas genom rittsprovning i allmin domstol, nigot som sker ytterst
sillan.?® P4 sa vis skiljer sig alltsd systemet fran det svenska; dir var prov-
ning nistan uteslutande sker i domstol, 4r den i Norge helt en fraga for
forvaltningen. Vi kan utgd fran att utrymmet fér politiska bedomningar
dirmed ir betydligt storre genom det “férvaltningsskén” som ryms i de
materiella bestimmelserna.

3.3 Tillstand i tiden och omprovning

Tillstinden ir idag som huvudregel obegrinsade i tiden. Savil VREGL
som VRL ger mojlighet att meddela tidsbegrinsade tillstand (§ 10
VREGL resp. § 26 VRL), men det utnyttjas sillan.?* Som redan nimnts,
tidsbegrinsades tillstinden tidigare enligt VREGL nir de gavs till pri-
vata huvudmin. Tillstinden sattes da oftast till 60 &r med ersittningsfri
dtergang till det allminna nir tiden gick ut (hjemfall). Efter EFTA-dom-
stolens avgérande 2008 och den efterféljande lagreformen kan enbart
offentliga aktorer fa tillstind till vattenkraftsverksamhet enligt VREGL.
Det finns emellertid kvar ett antal tidsbegrinsade tillstind och for dessa
giller den gamla ordningen, dvs. att de 16per ut efter den givna tiden.
Ett tillstdnd «ill vattenverksamhet riknas i Norge som ett “enkelved-
tak” (férvaltningsbeslut). Som gynnande beslut kan ett sidant inte dndras
till nackdel for koncessionshavaren annat 4n under vissa forutsittningar
som i mangt och mycket liknar dem i svensk forvaltningsritt. Vi brukar
ju ange tre eller kanske fyra situationer dir det kan bli aktuellt, nimligen

22 Gyldendals (Backer) kommentar till § 8 VREGL, not 21. Stortingets samtycke krivs
4ven for riktigt stora vattenkraftsprojeke, men dessa dr som sagt numera ir ovanliga.

2 Se Tegner & Fauchald & Nilsson & Suvantola 2009, dven Rz. 1980 s. 569 om Norges
Naturvernrads klagoritt i Alta-saken.

2 Lgyland 2002, s. 112.
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svek, hilsa och sikerhet, aterkallandeforbehill och eventuellt dindrade
forhallanden.”> Majligen ger norsk férvaltningsritt storre utrymme for
aterkallande av tillstand i den sistnimnda situationen,?® och det ir ocksa
vanligare med villkor om omprévning i tillstinden. Tillstind som med-
delats under de senaste 50 aren innehaller oftast ett villkor

— post 12 — som siger att regeringen kan besluta om dndrade villkor
utan ersittning om vattenverksamheter medfor “skadelige virkninger av
omfang for allmenne intresser”.”” Som redan nimnts, finns ocksa tids-
begrinsade tillstind, dir myndigheterna kan stilla helt nya krav vid en
ansokan om fortsittning. Visentligen dr det emellertid friga om — precis
som hos oss — uttryckliga lagregler om omprévning ("omgjoring” eller
“allminnelig revisjon”). En annan likhet ir att éldre tillstind till vatten-
verksamhet som huvudregel anses meddelade med stod av den lag som
giller idag (§ 26 VREGL resp. § 66 VRL).

Omprévningsreglerna piminner alltsi om dem som finns i 24 kap.
MB, dven om angreppssitten i VREGL och VRL skiljer sig dt. Redan
1959 bestimdes att tillstind enligt VREGL som var obegrinsade i tiden
skulle kunna omprovas efter 50 ar. Lagen reformerades sedan 1992 pa sa
vis att for alla tillstand giller att villkoren kan bli foremal for allmin re-
vision efter 30 ar (§ 10 VREGL). Revisionstidpunkten for dldretillstind
enligt VREGL infaller alltsd 50 ér efter att det meddelades eller i varje
fall senast 30 ar efter lagreformen 1992, dvs. mellan 2009 och 2022. Det
finns i § 10 VREGL ockséd en mojlighet for tillstindshavaren att begira
att villkor andras om de dr omoderna, omotiverade eller orimliga.

I VRL finns inte nagon tidpunkt for allmin revision. Diremot kan
villkoren i sirskilda fall ("1 serlige tillfelle”) upphivas, dndras eller kom-
pletteras genom “omgjering” (§ 28 VRL). Sidana skil kan vara att vill-
koren inte dr effektiva eller felbeddmda, ny kunskap har vunnits eller
att forhallandena har dndrats.?® Miljoskil kan givetvis motivera omprov-
ning, dtminstone om de har en viss tyngd. Regeln giller f6r alla tillstand
som dr meddelade med stod av VRL eller dess foregiangare. Nar det giller
verksamheter som inte var tillstindspliktiga nir de pabérjades giller att

% Se Darps, J: Rie tillstand for miljén. Om tillstindet som miljoritesligt instrument,
rittskraften och métet med nya miljokrav. Juridicum, Uppsala universitet 2010-11-15
(www.jandarpo.se /Artiklar & Rapporter), avsnitt 1.2.

26 Enligt Stiansen & Haagensen (2002 s. 364) har ”forvaltningsrittsliga grunder” an-
vints i ett fall, den s.k. i Arendals-saken 1978.

¥ Stiansen & Haagensen s. 364.

2 Loyland (2002), s. 116.
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de kan fortsitta som férut. Dock kan vattenmyndigheten kriva att till-
stand ska s6kas genom “innkallning” eller annars férbjuda verksamheten
(§ 66 VRL).

Vid omprévning enligt VREGL och VRL kan alla villkor 4ndras, in-
begripet mandvreringsreglementet for vattenforingen.Det kan exempel-
vis gilla villkor om minimitappning, fysiska atgirder, faunapassager och
habitatforbattringar. Sjilva tillstindet — dvs. hogsta och ligsta reglerade
vattenstind — kan dock inte férindras. En utgingspunkt dr ocksa att om-
provningen inte far leda till alltfor stor minskning av kraftproduktio-
nen.”” Som huvudregel far tillstindshavaren emellertid finna sig i att vill-
koren dndras utan méjlighet till ekonomisk ersittning.® Hen kan dock
mojlighet att frinsiga sig tillstindet med de dndrade villkoren inom tre
manader (§ 10 p. 3 VREGL).

Det bér emellertid observeras att ingen av de tekniker for omprévning
som anvinds i VREGL och VRL — dvs. att revisionstidpunkten infallit
eller efter omgjoring/innkallning av sirskild anledning — innebir nagon
automatisk revision av omoderna villkor. Négon féretridare for de all-
minna intressena maste begira det, vilken kan vara vattenmyndigheten,
men ocksd kraftverkskommuner, fiskeféreningar, intresseorganisationer,
miljdorganisationer eller t.o.m. enskilda. En sidan begiran gors hos
NVE som tar stillning till om omprévning ska inledas. Direfter hand-
laggs drendet som en vanlig tillstindsansokan med beslut av regeringen.
Regelverket ger stora mojligheter att handligga omprovningar av flera
vattenverksamheter gemensamt for att gora en samlad bedomning, dven
om tiderna for revision inte har gitt ut. De nya villkoren bérjar d inte
att gilla forrdn tiden gite ut for respektive tillstand. I dessa situationer
kan dven villkor bestimmas om kortare revisionstidpunkter for att moj-
liggora fortsatt samordning av tillstinden i ett vattendrag (§ 10 p. 3
VREGL). Blir det friga om att koordinera omprévningarna av tillstind
enligt VREGL med sidana med VRL, far istillet mojligheten till om-
gjoring/innkallning utnyttjas.

2 T'VRL framgar det genom skrivningen i § 28 om att det skal tas hensyn til det tap som
endringen vil péifere koncessionshavaren”. For tillstind enligt VREGL ir det klart ut-
talat i 1992 drs forarbeten till de nya omprévningsreglerna (Ot.prp. nr. 50 (1991-1992),
s. 23). Som framgdr av avsnitt 4, ir hinsynen dill kraftproduktionen nigot som OED
betonar i alla omprévningssaker, se dven Stiansen & Haagensen 2002, s. 387.

30 Bugge i Grunnloven § 97 (1999), s. 77.
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4. Omprovningar enligt VREGL

4.1 Allmint om omprovningsarbetet

Liksom i Sverige, finns i Norge en stor mingd vattenverksamheter som
bedrivs med gamla och otidsenliga tillstind. Sirskilt villkoren for att
skydda miljon och fisket bedéms vara otillrickliga, inte minst mot bak-
grund av de krav som stills genom ramdirektivet for vatten (RDV). Kra-
ven pid modernisering av tillstinden har ocksd kraftigt stod lokalt. En
central roll i det sammanhanget spelas av Landssamanslutninga av Vass-
kraftkommunar (LVK). Som framgér av namnet, organiserar LVK vird-
kommunerna for att tillvarata deras intressen, bl.a. genom att kriva om-
provning av tillstinden.’! Aven miljdorganisationerna har varit drivande
i nagra saker de senaste dren, dtminstone lokalt. Darmed har pressen 6kat
pa de centrala myndigheterna att inleda omprévningar av gamla konces-
sioner enligt VREGL, dven om utvecklingen in sd linge 4r langsam. Un-
der 2000-talet har emellertid ett antal vigledningsdokument tagits fram
och ndgra omprévningar har genomférts de senaste ren.

Den grundliggande vigledningen for myndigheternas omprévnings-
arbete ges i en "retningslinje” om revision av tillstind f6r vattenkraftverk
som gavs ut av OED 2012.% Den ir kompletterad av en prioritering som
NVE gjorde i samarbete med MD 2013.% Av dessa framgér att en om-
provning inleds genom att nagon framstiller ett krav hirom, vilket for-
utsitts ske genom de berdrda kommunerna. Begiran har ofta formen av
en skrivelse med en relativt omfattande dokumentation av vattendraget
och dess vattenkraftverk, givna tillstind och effekter pd omgivning och
miljé samt 6nskade krav om modernisering av villkoren. Om begiran
inte dr helt ogrundad eller utsiktslos oppnar NVE ett omprévningsiren-
de.® Direfter foreliggs tillstindshavaren att komma in med utredning i
saken — ett “revisionsdokument” — i enlighet med en lista som framgar

31 Enligt hemsidan (www.lvk.no) organiserar LVK kommuner dir det finns vattenkraft-
verk ("virdkommuner”). Organisationen ska tillvarata medlemmarnas intressen i frigor
om vattenkraft. Samtidigt podngteras att man r partineutral och inte tar stillning for
eller emot utbyggnad av vattenkraften.

32 Retningslinjer for revisjon av konsesjonsvilkar for vassdragsreguleringer. OED 25/5-
12.

3 Vannkraftkonsesjoner som kan revideres innan 2022 — Nasjonal gjennomgang og for-
slag til prioritering. NVE & MD Rapport 49/2013, Norges vassdrags- og Energidirekto-
rat, september 2013.

3 Intervju med Carsten Jensen, NVE (27/11-15).
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av OED:s vigledning. Hir kan vi alltsd notera en skillnad jimfért med
det svenska systemet genom att utredningsbordan vid en omprévning
liggs pd tillstindshavaren, dtminstone formellt.>> Nir utredningen be-
doms vara tillricklig, skickas revisionsdokumentet ut pa hering (remiss)
till inblandade enskilda, organisationer, kommuner och myndigheter i
minst tre minader. Nir sedan NVE anser att drendet ér firdigutrett gors
en instilling (framstillning) till OED f6r beslut i regeringen.

En annan norsk siregenhet ligger i anvindningen av s.k. standardvill-
kor. Moderna tillstind enligt VREGL har ofta delegationsvillkor i olika
fragor som ger den ansvariga myndigheten — det kan vara fylkesmannen
(Iansstyrelsen), NVE eller MD — befogenhet att foreskriva ytterligare at-
girder i vissa frigor, t.ex. naturforvaltning, fiske, friluftsliv, erosion och
liknande. Den skrivning som anvinds for naturforvaltning har regelmis-
sigt foljande lydelse:

I. Konsesjonaren plikter etter nzrmere bestemmelse av Miljadirektoratet
(MD)

a. & serge for at forholdene i X-vassdraget er slik at de stedegne fiskestam-
mene i storst mulig grad opprettholder naturlig reproduksjon og produks-
jon og at de naturlige livsbetingelsene for fisk og evrige naturlig forekom-
mende plante- og dyrepopulasjoner forringes minst mulig,

b. & kompensere for skader pd den naturlige rekruttering av fiskestam-
mene ved tiltak,

c. & sorge for at fiskens vandringsmuligheter i vassdraget opprettholdes og
at overforinger utformes slik at tap av fisk reduseres,

d. & serge for at fiskemulighetene i storst mulig grad opprettholdes.

I1. Konsesjonzren plikter etter nermere bestemmelse av Miljedirektora-
tet (MD) & serge for at forholdene for plante- og dyrelivet i omridet som
direkte eller indirekte berores av reguleringen forringes minst mulig og om
nodvendig utfere kompenserende tiltak.

I1I. (...)

IV. Konsesjonzren plikter etter nermere bestemmelse av Miljodirekto-
ratet (MD) & bekoste naturvitenskapelige undersgkelser samt friluftslivs-
undersokelser i de omridene som bergres av reguleringen. Dette kan vere
arkiveringsundersgkelser. Konsesjoneren kan ogsa tilpliktes & delta i fellesfi-
nansiering av stgrre undersekelser som omfatter omridene som direkee eller
indirekte berores av reguleringen.

35 OQED 2012, s. 34 och 36.
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Med st6d av detta och liknande standardvillkor kan alltsd krav stillas
l6pande pi miljoforbattrande atgirder som trosklar for vattenflédet, bio-
toprestaureringar, faunapassager, fiskeutsittning, miljoundersokningar
och kompensationsatgirder.’® Standardvillkorstekniken anses dirfér vara
viktig for att skydda miljén och och en uttalad mélsittning med omprov-
ning ir att introducera sidana i dldre tillstind.”” En klar begrinsning lig-
ger dock i att mandvreringsreglementet — som alltsa giller flodesregimen
och ir det villkor som har storst betydelse f6r miljon — inte far dndras.

Genom att anvinda standardvillkorstekniken kan omprévningen dnda
fokusera pa dndringar i mandvreringsreglementet och magasinrestriktio-
ner i tillstdinden. Dirmed kan verksamhetens miljépaverkan i stort be-
domas, med undantag for hogsta och ligsta dimningsnivier (HRV och
LRV) som ju utgor en del av sjilva tillstindet. Inom ramen fér omprov-
ningen kan alla slags krav stillas, t.ex. med avseende pd magasinfyllning
och — tappning, vattenféring och flodesregim, vattnets temperatur och
kvalitet genom val av utslidpp frin olika killor och punkter, undanrs-
jande av vandringshinder och étgirder i naturmiljon i och omkring vat-
tendraget.’®

Vidare ger regelverket kring omprovning av tillstinden till vattenkraft-
verk enligt VREGL och VRL stora méjligheter till samordnad prévning
av flera tillstdnd i ett eller flera vattendrag. Till att borja med ligger det i
NVE:s make att utforma revisionsobjekten si att en limplig enhet upp-
nas utifrin en helhetssyn pd miljopaverkan. Det betonas i vigledning-
arna att en samordnad prévning bor ske nir “huvudkoncessionen” enligt
VREGL gir ut, varvid 6vriga verksamheter kan ges vilande villkor enligt
den lagen eller nya villkor enligt VRL efter omgjoring/innkallning. Det
poingteras ocksd att den samordnade prévningen ir sirskilt viktig for
att kunna genomfora de forvaltningsplaner som antagits for att imple-
mentera RDV.* Revisionsobjekten bor utformas utifrin detta, vilket
kan innebira att i omride med flera regleringar och vattenéverforingar
omfattar omprovningen flera vattendrag. Ett sidant exempel var Aura-
revisjonen, dir dlvarna Aura/Eira och Litjedalselva lades samman till ett
objekt, tillsammans med de berdrda sidovattendragen.

3% OED 2012, s. 18 ff., 25 f. och 38, intervju med Stig Carsten Jensen, NVE (27/11-15).
%7 Intervju med Carsten Jensen, NVE (27/11-15).

38 NVE 2013, s. 21.

39 OED 2012, s. 23, 36.

4 NVE 2013, s. 26.

362



Sd ndra, och indd sa langt bort!

Av 2013 ars prioriteringsdokument frain NVE/MD framgar att det
finns 395 tillstand enligt VREGL som kan revideras innan 2022, forde-
lade pd 187 vattendrag. Av dessa vattendrag har 50 angetts som priorite-
rade i en forsta grupp (kategori 1.1) och ytterligare 53 i en andra (kate-
gori 1.2). Ovriga 84 ir oprioriterade. Urvalet ir gjort efter en virdering
av betydelsen for fisken (lax, 6ring och roding), évriga naturvirden, land-
skapsanpassning och friluftsliv. Regleringsregimerna har bedomts med
avseende pa vattenforing, regleringsh6jd, magasinreglering, vattenkvalitet
och vandringshinder. Miljévirdering har ddrefter jimforts med forbatt-
ringspotentialet i revisionsobjektet, varefter en prioritering har skett.*!
I genomgingen har inte ingitt de ganska ménga kraftverk som bedrivs
med ildre tillstind enligt VRL eller som saknar tillstind. Dessa kan dock
som nimnts dliggas att ansoka om tillstind genom omgjering/innkall-
ning enligt § 28 och § 66 VRL om det behévs for en samlad prévning av
ett revisionsobjekt. I de 187 vattendrag som omfattats av dversynen finns
idag inga miljokrav i 102 st., medan det finns krav p4 minimivattenfs-
ring i 59 st., driftvattenforing i 31 st. och magasinrestriktioner i 37 st.*?
I de 50 vattendrag som har prioriterats i den hogsta gruppen kommer
krav stillas pa minimivattenforing i 86 % av fallen, magasinreglering i
57 % och miljéanpassad driftféring i 37 %.% Aven &versvimningsris-
ker och kommande effekter av klimatférindringen kommer att beaktas.
Potentialen f6r upprustning och utveckling inom ramen for omprov-
ningen ska ocksa beaktas, vilken sammantaget bedoms vara 3,9 TWh/ar.
Det kan jaimforas med den totala produktionen pa 85-100 TWh/ar for
samtliga 395 vattenkraftverk som ingar i genomgangen. Nir det giller de
verksamheter som inte angetts som prioriterade kommer de enbart att
omfattas av krav pd standardvillkor. Revisionen bedéms inte komma att
paverka de norska mélen enligt fornyelsedirektivet, men kan enligt NVE
medfora tidsmissiga och ekonomiska utmaningar.* Produktionstappet
genom omprdvningarna beriknas bli 1,8-2,8 % av den genomsnittliga
arsproduktionen frin vattenkraften i landet, eller 2-4 % av den del som
utnyttjar magasinreglering.®

41 NVE 2013, s. 28 ff.

2 NVE 2013, s. 19.

 NVE 2013, s. 11.

44 Malet ir att g4 fran 58 % fornyelsebar energi ar 2005 till 67,5 % ar 2020 (NVE 2013,
s. 19). Den liga andelen fdrnyelsebar energi beror delvis paatt energiforsorjningen ute
i oljefélten till havs sker genom eldning av restprodukeer fran petroleumproduktionen.
4 NVE 2013, s. 2 och 81.

363



Jan Darpo

4.2 Omprévningar i praktiken 1: Vinstra

Av NVE:s hemsida framgar att det idag finns 44 omprévningsirenden
anhingiggjorda och pigiende hos myndigheten.® I hilften av fallen har
begiran godtagits av myndigheten och handliggningen pabérjats. Det
har emellertid inte blivit mer 4n fyra framstillningar till OED sedan m&j-
ligheten att revidera villkor i VREGL-koncessioner gjordes allmingiltiga
1992 och lika ménga regeringsbeslut; Vinstra (2008), Tesse (2011), Sel-
busjoen (2014) och z‘frdasmssdmget (2015). Omprovningsreglerna tillim-
pades dven pa NVE:s initiativ vid tillstindsprovningen av rivningen och
ateruppbyggnaden av ett antal dammar vid Skjerkevarn 2013.

Det forsta omprévningsirendet gillde alltsd Vinstravassdraget i Opp-
lands fylke i mellersta Norge.*” Krav pi omprévning framfordes redan
i borjan och mitten av 1990-talet av flera av de berdrda kommunerna
och av intresseorganisationen Konsesjonsutvalget for Vinstra. Revisions-
kraven gillde naturfoérvaltning, minimivattenforing, trosklar, atgarder
till forman for fisken och fisket, landskapsanpassning, erosion och eko-
nomisk kompensation. Dessa dtgirder begirdes ocksa under processens
ging av fylkesmannen och Direktoratet f6r Naturforvaltning (DN, nu-
mera MD). NVE tog beslut att inleda revison 2000 av hela vattendraget,
vilket innefattade sex magasinregleringar med tva vattenkraftverk och tva
overledningar. Tillstainden var givna mellan 1928 och 1956 och samtliga
hade gjorts tidsobegrinsade genom regeringsbeslut 1995. Endast tva av
de sex tillstinden hade villkor om minimivattenforing. Tillstindshavare
var Glommens og Laagens Brukseierforening (GLB), en regleringsfore-
ning med 16 medlemmar, frimst kommunala och fylkeskommunala,
men iven en del privata.®

Efter NVE:s beslut om att inleda omprovning upprittade GLB ett re-
visionsdokument som skickas ut pa remiss. Kritiken frin kommunerna,
fylkesmannen och DN var kraftig; det saknades utredning om kraftver-
ken och deras miljéeffekter, ambitionen var lig och forslaget till revision
alltfor begrinsad. GLB var oférstiende och menade att motparterna hade

4 www.nve.no /Konsesjonssaker og heringer/Vannkraft + revisjon av vilkir + under be-

handling.

47" OED Kongelig resolusjon 2008-12-10; Saksnr 01/2375 — Revisjon av konsesjonsvill-
kir i Vinstravassdraget.

4 GLB ir en dominerande aktér i regionen. Organisationen har 21 magasin och fem
overforingar i Glommavassdraget och med sammanlagt 50 kraftverk stir man for nira
10 % av landets vattenkraftproduktion.
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missuppfattat vad en omprovning kan omfatta, att revisionsdokumentet
var upprittat enligt NVE:s riktlinjer och att utredningen var tillricklig.

NVE:s forslag till beslut av regeringen — instilling til OED — kom
2003.# Det grundades pa revisionsdokumentet, de synpunkter som
framkommit i remissen och den efterfoljande utredningen med bl.a. syn
vid Vinstra och sammantride. I beslutet inleder NVE med négra all-
minna papekanden. Man poingterar att sjilva regleringen — dvs. hog-
sta och ligsta vattenstand — ligger utanfér provningen och kan dirfor
inte ifragasittas. Avsikten med revision ir frimst att férnya miljokraven,
men ocksd att modernisera villkoren for anliggningarna rent allmint.
Vidare ir revisionen ett viktigt instrument for att genomfora vattenfor-
valtningen enligt RDV. Sedan hinvisade NVE till 1992 ars forarbeten
till bestimmelserna och efterféljande uttalanden av Stortinget, dir det
framgér att processen inte fir leda till alltfor stora forluster i kraftpro-
duktionen eller kostnader for tillstindshavaren. Hinsyn maste ocksé tas
till act den forlust av kraftproduktion som blir f6ljden ska kompenseras
genom utbyggnad av annan fornybar energi. Slutligen betonade NVE
att alla miljokrav inte behdvde tillmotesgds di “reguleringen er blitt en
tilvant situasjon i naturen”.”®

Nir det sedan gillde utredningen i drendet, bérjade NVE med att kon-
statera att revisionsdokumentet bara dr en del av det material som ligger
till grund for omprovningen. Dessutom utgr processen fran att det ar de
berérda motintressena som maste pavisa oligenheterna for de allminna
intressena och att det inte kan stillas samma krav pd tillstdindshavarens
utredning vid en omprovning som i en regelritt koncessionsbehandling.
Mot denna bakgrund menade NVE att revisionsdokumentet, remissen
och synen utgjorde tillrickligt underlag f6r omprévningen.

Direfter 6vergick man till bedémningen av de nya villkoren f6r kon-
cessionerna. Flera av de krav som framforts av motparterna — t.ex. med av-
seende pa trosklar — avvisades som alltfor dyrbara eller med allefor osikra
miljévinster. Nir det gillde manévreringsreglementet hade kommunerna
begirt att vattennivasinkningen skulle begrinsas under sommaren och
varen. NVE menade diremot att en sidan begrinsning i praktiken skulle
medfora att koncessionen inte kunde utnyttjas i sin helhet, varfor kra-
vet inte kunde tillmétesgis. Man godtog emellertid att tillstainden skulle
forenas med post 12 om att mandvreringsreglementet kan 4ndras av re-

4 Vinstra-beslutet s. 64—84.
0 Vinstra-beslutet s. 64.

365



Jan Darpo

geringen om det uppstar skador av nigon betydelse f6r allmidnna intres-
sen. Kraven pa minimivattenforing avvisades dock med hinvisning till
produktionsforlusten, med undantag f6r en stricka som bedémdes vara
miljoprioriterad. Hir foreslog NVE ett villkor om flexibel vattenféring
under juli-september med en minimumnivé pd mellan 1,0-3,0 m?/s,
vilket beriknades skulle ge en produktionsforlust pa 12 GWh/ar. NVE
menade vidare att flera av de problem som motparterna pekade pa kunde
16sas med hjilp av olika standardvillkor som skrevs in i tillstainden.

NVE:s instilling till OED kom alltsd 2003, varefter det gick ut pa
remiss. | departementsbehandlingen anslot sig DN i allmidnna ordalag
till forslaget, samtidigt som man kritiserade NVE f6r att tillimpa om-
prévningsreglerna for snivt. Det gillde sirskilt att villkor om minivat-
tenforing inte hade stillts for alla dlvstrickor, en kritik som fylkesmannen
anslot sig till. Mojligheterna att beakta upprustning och utveckling av
vattenkraften hade heller inte tagits upp i provningen.

Nir regeringen fattade beslut 2008 anslot man emellertid trots kriti-
ken i stort sett till NVE:s forslag. Man inledde med féljande skrivning:’!

Av proposisjonen fremgar at revisjonsadgangen er ment 4 innebzre en mo-
dernisering eller ajourforing av konsesjonsvilkirene. Revisjonen skal ogsd
gi anledning til 4 oppheve vilkir som har vist seg urimelige/unedvendige
eller uhensiktsmessige. Revisjonen gir mulighet til 4 sette nye vilkar for &
rette opp skader og ulemper for allmenne interesser som har oppstatt som
folge av reguleringene. Under enhver omstendighet vil hensynet til kon-
sesjonzrenes pkonomi og de samfunnsekonomiske kostnader vere sentrale
momenter ved avveiningen av hvilke endringer som kan og ber foretas. Det
mi foretas en avveining mellom de fordeler et tiltak medferer og ulempene
ved eventuell tapt kraftproduksjon. Utgangspunktet vil vare at endringer
ikke skal vere vesentlige for konsesjonren.

Dirmed bekriftade regeringen samtliga villkor som NVE hade foreslagit,
med undantag for en ilvstricka dir ytterligare ett villkor om vintertida
minimivattenforing faststilldes.

5! Vinstra-beslutet s. 128.
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4.3 Omprovning i praktiken 2; Tesse

Den andra gingen som 1992 ars regler tillimpades var vid revisionen av
Tesseregleringen, ocksa det i Opplands fylke.>? Det var inte friga om en
renodlad omprovning utan en blandad situation med dels nyprévning
av tidsbegrinsade koncessioner dir tiden hade gatt ut, dels revision av
villkor i tidsobegrinsade tillstind. De tidsbegrinsade tillstinden upp-
horde 1991, men regeringen hade aret fore tilldtit att verksamheterna
kunde drivas vidare med de gamla villkoren. Revisionstidpunkten for de
tidsobegrinsade tillstinden inf6ll ocksda 1991 och redan da framstillde
kraftverkskommunerna krav pa nya villkor. Tvd ar senare ansokte till-
standshavaren — dven hir GLB, nu som representant for nio dgare till 13
vattenkraftverk — om nya tillstand f6r dem som hade gitt ut och begirde
att de skulle goras obegrinsade i tiden.

NVE tog upp bade nyprévningen och omprévningen i Tesse-regle-
ringarna samtidigt. Sakbehandlingen tog tolv ar och myndigheten in-
stilling till OED kom 2003. Till att bérja med avvisade NVE ett krav
fran kommunerna om att ta med en 6verféring frdn dlven Veo i revisio-
nen med hinvisning till att det tillstindet inte gick ut f6rrin 2010. Man
ville heller inte beddma méjligheterna till upprustning och utveckling av
regleringen, da dessa atgirder enligt tillstindshavaren lag 15 &r framat i
tiden. Forslaget till OED var att tillmotesga ans6kan om att de tillstind
som hade gatt ut skulle fornyas och goras tidsobegrinsade. Standardvill-
kor foreslogs for naturforvaltning, fiske och erosion i samtliga tillstind.
Ett nytt villkor om en troskel ansags vara motiverat, liksom en begrins-
ning av tiden f6r hogsta reglerade vattenstind. Diremot gick NVE inte
med pd kommunernas krav om minimivattenforing, vilket motiverades
med att produktionsférlusten skulle 6verstiga miljévardsnyttan med en
sadan atgird. Detta synsitt tillimpades dven for de nya tillstind som
meddelades.

NVE:s beslut skickades i vanlig ordning ut pa hering och méttes av
stark kritik frin kommunerna. Man pekade pa den orimliga tidsitgingen
och menade att revisionen var for snivt avgrinsad och ambitionen for
lag. Veo-regleringen borde tas med di 6verforingen dirifran var en viktig
orsak till problemen med erosion och férsimrade féryngringsméjligheter
for fisken genom tillforsel av slamhaltigt vatten. Motparterna menade

52 OED Kongelig resolusjon 2011-10-28; Saksnr 08/0292 — Ny reguleringskonsesjon for
Tesse i Lom og Viga kommuner, Oppland fylke.
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ocksa att NVE:s forslag inte tog hidnsyn till den ckade anvindningen av
korttidsreglering ("effektkoring”). Man pekade slutligen pa att Stortinget
hade uttalat att kravet pd minimivattenforing var viktigt for genomfor-
andet av RDV.

Regeringen, vars beslut kom étta ar senare (2011), accepterade emeller-
tid NVE:s forslag i stort sett oférandrat. Inledningsvis hinvisade man till
de sedvanliga forarbetesuttalandena frin 1992 och 2000 om att miljonyt-
tan ska vigas mot produktionsforlusterna. Samtidigt paminde regeringen
om den nya naturmangfaldloven som hade antagits 2009, vilken ocksa
skulle beaktas i drendet. Nir det gillde avgrinsningen av provningen héll
regeringen med om att tillstinden f6r Veo inte skulle tas med i revisio-
nen. Skilen for detta angavs vara att det inte hade gjorts ndgon formell
ansdkan om detta och att revisionen av Tesse-regleringarna hade pagitt
under sa ling tid. Ansokningarna om férnyade tillstaind accepterades,
samtidigt som de nya koncessionerna gjordes tidsobegrinsade. Hir utta-
lade regeringen att sidana tillstind numera 4r huvudregeln och att GLB
motte lagkraven om att till minst 2/3 vara 4gd av allminna huvudmin.
Forslagen om standardvillkor, plan for att atgirda erosionsskadorna och
nytt mandovreringsreglemente godtogs, vilket bedomdes skulle orsaka ett
produktionsbortfall pa nira 15 GWh/ar. Den storsta miljovardsnyttan
ansdgs kunna uppnds genom begrinsningen av magasinreglering som-
martid, varfor det saknades sirskilda skil for att inféra minimivatten-
foring i nagon av vattenstrickorna.

4.4  Omprovning i praktiken 3-5; Skjerkevatn,
Selbusjgen och Ardalsvassdraget

De efterféljande tre omprévningarna har f6ljt samma ménster, dvs. dis-
kussioner om avgrinsning och ambition vid omprovningen samt att
NVE:s forslag i stort sett accepterades av regeringen. Det forsta som kom
efter Zesse var det blandade drendet om Skjerkevatn (Vest-Agder) 2013.5
Arendet inleddes 2008 med att tillstindshavaren begirde rivning och
ateruppbyggnad av ett antal dammar av sikerhetsskdl. NVE ansag i sitt
beslut 2011 att frigan om rivning inte kunde bedomas isolerad, utan

53 OED Kongelig resolusjon 2013-12-06; Saksnr 11/715 — Tillatelse til riving av dam-
mer i Névatn — Skjerkevatn og bygging av nye dammer — @kt regulering i Skjerkevatn
og revisjon av konsesjonsvilkar for regulering av Navatn, Skjerkevatn og @revatn med
manevreringsreglement.
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borde samordnas med en revision av hela det beré6rda Mandalsvassdraget.
OED och regeringen héll med om detta, vilket innebar att fem olika
koncessioner frin 1928-53 kom att omprévas samtidigt. Regeringen
borjade med att papeka att Mandalsvassdraget var prioriterat i 2013 érs
vigledning genom sin stora betydelse for laxfiske och frilufsliv. De be-
rorda intressena lig emellertid lingre ned i dlven och regleringen hade
mindre betydelse f6r de foryngringsproblem som observerats dir. Man-
dalsvassdraget dr angivet som kraftigt modifierat i vattenforvaltningen
och enligt § 12 VES — motsvarande artikel 4.7 i RDV — far nya projekt
tilldtas endast om det kan motiveras av tungt vigande allminna intressen,
det inte finns alternativa l6sningar och att allt gors for att begrinsa den
negativa miljopaverkan. Regeringen angav sikerhetsskil och betydande
samhillsnytta nir man menade att dessa forutsittningar var uppfyllda
i drendet. Tillstand gavs dirfor for rivningen, samtidigt som villkoren i
tillstinden reviderades. Dirvid gjordes en viss begrinsning i mandvre-
ringsreglementet for att minska de negativa konsekvenserna av korttids-
reglering och pd vissa strickor faststilldes villkor om minimivattenforing.

Aret efter kom beslutet om Selbusjoen i Sor-Trondelag.5* Hir hade krav
om revision av flera regleringstillstind i omradet framf6rts redan 1998.
NVE beslutade emellertid att enbart fyra vattenkraftverk i Selbusjoen och
Dragstsjoen skulle omfattas, vilket faststilldes av OED efter dverklagande.
Aven krav om innkallning av andra vattenverksamheter enligt § 66 VRL
avvisades. NVE:s instilling till OED kom 2003 och hir angav man att
vigledning skulle himtas frin regeringens beslut om Vinstra och Tesse. 1
ett kompletterande yttrande angavs ocksa att vigledningarna fran 2012
och 2013 skulle beaktas och att Selbusjoen var angiven som prioriterad
i hogsta kategori, dvs. med stor miljopotential till liten kostnad och
kraftforlust. Aven principerna om naturforvaltning och artskydd enlige
§§ 8-12 resp. §§ 4-5 NML skulle respekteras vid beslutet. Den ned-
stroms liggande Nidelva omfattas av forvaltningsplanen enligt VES for
Trendelag, men dir angavs inga konkreta krav som hade betydelse for
revisionen. NVE:s forslag inneholl standardvillkor, vissa trosklar och en
viss minimivattenforing som resulterade i en mindre produktionsforlust.
Regeringens beslut kom tio ar senare och anslot i stora delar till forslaget,
med ett par undantag. Det viktigaste av dessa gillde skyddet av flodpirl-
musslan (elvemuslingen). I den frigan hade NVE frangatt skrivningen

54 OED Kongelig resolusjon 2014-03-07; Saksnr 09/2364 — Revisjon av konsesjonsvill-
kér for regulering av Selbusjgen m.m.
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i vigledningen frin 2013 och foreslog nu att arten skulle skyddas en-
bart med andra atgirder 4n minimivattenf6ring. Bade fylkesmannen och
Miljodirektoratet begirde emellertid ett sidant villkor och frigan upptar
en stor del av regeringens beslut. Regeringen konstaterade att Norge —
med hilften av Europas bestind av flodparlmussla — har ett sirskilt an-
svar for arten och att den ir akut hotad. Aven om det redan pagick ett
program for att skydda arten och effekterna av minimivattenféring var
osiker, innebar forsiktighetsprincipen att ett sidant skulle faststillas for
en provotid om tio dr. Direfter ska tillstindshavaren redovisa resultaten
och ett nytt beslut fattas av regeringen.

Det senaste omprévningsbeslutet kom i april forra aret och gillde
tillstinden vid Ardasvassdrager i Rogaland.” Ett antal koncessioner som
meddelats mellan 1948 och 1962 gillde hir utan villkor om minimivat-
tenféring och bl.a. kraftverkskommunerna begirde omprévning redan
i mitten av 1990-talet. Beslut om att inleda revision togs av NVE 2001
och instillingen ¢ill OED kom 2003. I ett fornyat yttrande 2014 bekla-
gade NVE tidsdtgingen, vilket man menade bl.a. berodde pa att de nya
reglerna dr komplicerade. Tidsskil angavs dven for att inte tillmdtesgd
kommunernas krav om att inkludera koncessionerna efter 1948 i revi-
sionen. Vidare angav NVE att Ardalsvassdraget ir angivet som priorite-
rad i hogsta klass, bdde i 2013 ars vigledning och i vattenforvaltningen
enligt VFS. Mot bakgrund av att vattendraget ir regionens bista laxilv
och att den idag har dilig vattenstatus foreslog NVE darfor att villkor
om minimivattenfdring borde faststillas. Regeringens beslut kom alltsa
forra dret, tolv ar efter NVE:s instilling till OED. I remissen stédde fyl-
kesmannen och MD forslaget om minimivattenféring, vilket i princip
ocksd vann gehor hos regeringen. Inriktningen blev att undvika de virsta
torrperioderna under sommaren i den viktigaste delstrickan, nimligen
Stordna. Hir hade en utstrickt sommarperiod foreslagits mellan maj och
oktober, da vattenforingen skulle vara 3 eller 4 m*/s. Regeringen menade
emellertid att det skulle bli f6r kostsamt i form av minskad produktion
och bestimde en kortare period (15/5-14/10) med vattenforing 2 m?/s.
Minimivattenfdringen vintertid bestimdes till 1,5 m?/s. Produktionsfor-
lusten f6r dessa dtgirder berdknades till 20-30 GWh/ar. Dirutéver fast-
stilldes de sedvanliga standardvillkoren, liksom ett villkor om utredning
om erosionsskador. Vissa delstrickor limnades utanfér omprovningen i

5 OED Kongelig resolusjon 2015-04-17; Saksnr 08/2846 — Revisjon av konsesjonsvill-
kir for regulering av Ardalsvassdraget til Stolsina i Hjelmeland og Forsand kommuner.
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avvaktan pa att revisionstidpunkterna for 1961 och 1962 ars koncessio-
ner skulle infalla.

4.5 Kommentar om forvaltningspraxis vid omprévning

enligt VREGL

Det dr svart att uttala sig om ambitionen i det norska arbetet med att
omprova tillstand till vattenkraftverk, 4n mindre att jimféra med Sve-
rige i motsvarande situationer. De fem revisionssaker som har genom-
forts har gille forhallandevis stora regleringar med kapacitet att producera
mellan 0,2 och 1,2 TWh/ar (Vinstra: 1,2 TWh/ar, Tesse: 0,2 TWh/ar,
Skjerkevatn: 0,9 TWh/ar, Nidelva med Selbusjeen: 0,75 TWh/ar och
Ardalsvassdraget; 1,2 TWH/4r).>° De miljokrav som accepterats har be-
riknats resultera i produktionsférluster pa mellan 12 och 30 GWh/ar,
dvs. 1-3 % av arsproduktionen, i nigot fall hogre.”” Samtliga de vatten-
drag som berdrts av omprovningarna ir klassificerade som kraftigt modi-
fierade enligt artikel 4.3 RDV. I den norska debatten rader givetvis delade
uppfattningar om detta ir en acceptabel kostnad och om atgirderna ir
tillrickliga for att mota miljokraven, inte minst fran vattenférvaltningens
sida. Fran tillstindshavarnas sida pekar man pa hoga kostnader och stor
miljonytta, medan besvikelsen fran vattenkraftskommunerna och miljs-
organisationerna ir tydlig, sirskilt nir det giller besluten om Vinstra och
Tesse. Det verkar ocksd vara sd att miljokraven vid revision inte motsva-
rar dem som stills nir nya tillstand till vattenkraftsverksamhet meddelas
enligt VREGL. Det mirks redan i kravet pa féregiende utredning, som
inte 4r lika omfattande som vid en tillstindsansokan. Vid omprovningar
foreskrivs inte heller minimivattenforing i alla dlvstrickor, bara dir det
finns sirskilda hinsyn som talar for det. En klar begrinsning ligger ocksa
i att sjilva tillstindet — dvs. ritten att bedriva vattenkraftsverksamheten
inom vissa vattenstind — inte kan ifrigasittas. Den begrinsningen verkar
ocksa ha tolkats relativt stringt i den praxis som utvecklats i revisions-
sakerna, t.ex. med hinvisning till att vissa miljokrav ”i praktiken” innebér
att tillstdindshavaren inte fullt ut kan utnyttja koncessionen. Sammanfatt-
ningsvis tror jag dirfor att skillnaden med svenska omprévningar inte blir

°¢ Siffrorna har varit svira att kontrollera och fir tas med en nypa salt.

%7 Detta kan jimfdras med motsvarande siffror i tillstind till vattenkraftsverksamhet en-
ligt miljobalken, dir utrymmet for ersittningsfria dndringar oftast anges vara 5 % av det
mojliga produktionsvirdet.
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sarskild stor, trots utgdngspunkten att tillstindshavaren far tala alla nya
villkor utan nagon ritt till ekonomisk ersittning. Den stora vikt som liggs
vid forlusten av produktionskapacitet och kostnader for tillstindshavaren
i avvigningen mot miljéhinsyn sitter nog grins f6r omprévningsmajlig-
heterna i minst samma utstrickning som de svenska ersittningsreglerna.
Takten i det norska omprévningsarbetet inte dr imponerande. Hand-
liggningstiderna bade i NVE som OED kan vara extremt linga — ofta
10-12 ar — och ursikterna dirfor inte sirskilt dvertygande. Att en central
myndighet anger som skil att reglerna 4r svara att tillimpa méter knap-
past kraven pa vad vi skulle betrakta som “god forvaltning”. I flera fall har
man dessutom inte gitt med pé att utdka revisionssaken till att omfatta
angrinsande koncessioner med hinvisning till tidsfaktorn, samtidigt som
man legat pé drendet flera ar och revisionstidpunkterna passerat. I Tesse-
revisionen avvisade regeringen forslaget om att inkludera dlven Veo, trots
att den regleringen hade avgorande betydelse f6r miljéfrigorna i dren-
det. Hir framstar argumentet att det inte fanns nigon formell ansokan
om omprovning och att det skulle krivas omfattande utredning som an-
mirkningsvirt. Kravet var ju gammalt i den pagiende revisionssaken och
regeringen betonade i samma 4rende att utredningen vid omprévning
inte behéver vara sirskile utforlig. 1 Ardal-saken hamnade regeringen
ocksa i en mirklig situation, dd man avvisade kravet om att ta med reg-
leringstillstind vars revisionstidpunkt sades inte hade intriffat vid tid-
punkten for beslutet. Dessa tidpunkter infoll emellertid 2011 och 2012
och regeringen fattade sitt beslut forst tre ar ddrefter. Att motparterna
reagerar skarpt pa NVE:s och regeringens instillning i den hir frigan
dr inte svért att forstd. Det ger ocksa intryck av att det saknas politisk
vilja — och det verkar inte ha dndrats genom aren eller med firgerna pé
regeringspartierna — att modernisera miljokraven i tillstinden for vatten-
kraftproduktion i Norge. Omsorgen om vattenkraftproduktionen verkar
alltjamt vara ledstjarnan for dagen. Det dr emellertid mojlige att en viss
omsvingning ir pi ging, inte minst pga. implementeringen av RDV.>®

58 Intervju med Carsten Jensen, NVE (27/11-15).
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5.  Norge och EES-avtalet

5.1 Inledning

Norge och de ovriga EFTA-linderna Island och Liechtenstein ir for-
bundna med EU-ritten genom EES-avtalet. Den roll som EU-kommis-
sionen och EU-domstolen spelar inom Unionen utévas i EFTA av EFTA
Surveillance Authority (ESA) och EFTA-domstolen. ESA har motsva-
rande kompetens att driva 6vertridelseirenden mot Norge, Island och
Lichtenstein som kommissionen har mot de 28 medlemsstaterna i Unio-
nen. En vanlig uppfattning dr emellertid att ESAs verksamhet i arbetet att
genomdriva EU-ritten 4r mera teknisk 4n politisk, jimfort med hur det
gar till nir kommissionen beslutar i sidana fragor.”” Det kan vara hur det
vill med den saken, men en stor fordel 4r att kommunikationerna mellan
ESA och EFTA-linderna ir 6ppen for insyn och dirmed en viktig killa
till forstaelse av EU-ritten. Som allom bekant forsvaras hemlighetsmake-
riet i dessa fragor till det yttersta av EU:s samtliga institutioner.®

Den ursprungliga tanken i EES-avtalet var att det skulle upprittas en
gemensam domstol fér EFTA och EU. Efter att EU-domstolen uttalade
att en sidan ordning skulle strida mot Unionsférdragen blev emellertid
EFTA tvunget att bilda en egen domstol.®! Den har i princip samma
kompetens som EU-domstolen, men ir organiserad i en instans och utan
generaladvokater. Men det finns ocksa viktiga skillnader i systemen. For
det forsta dr de nationella slutinstanserna inte skyldiga att begira for-
handsavgérande av EFTA-domstolen. For det andra 4r domstolens avgo-
randen i sidana mil formellt sett enbart ridgivande.”> Om emellertid en

59 Stemsrud s. 54. Ett exempel pd EU-kommissionens mera politiskt anpassade instill-
ning i dvertridelseirenden ges i det pagiende drendet mot Sverige om vargjakten. Trots
att vi dppet har gatt emot Bryssels uppfattning i fragan och beslutat om licensjake i ett
lige dir bide en formell underrittelse och ett motiverat yttrande har meddelats och trots
att hirda férhandlingar med hot om inhibition pagitt under flera 4r, har kommissionens
kollegium valt att inte stimma Sverige infér EU-domstolen.

0 Se t.ex. C-514/11 P Liga para Protecgio da Natureza mot kommissionen och
C-605/11 P Finland mot kommissionen, de s.k. LPN-mdlen. Skilet till att vi i Sverige
kinner till kommunikationerna mellan kommissionen och Sverige i évertridelsedrenden
pd miljdomréidet ir att det svenska Miljs- och Energidepartementet anser att offentlig-
hetsprincipen tar Gver.

61 Stemsrud, avsnitt 2.2.3.

2 Norska Hoeyesterett har dock uttalar att ett férhandsavgdrande frain EFTA-domstolen
ska tilldggas “vesentlig vekt” (Rt. 2000 s. 1811 Finanger I). I EFTAs motsvarighet till La-
val-mdler (C-341/05), valde dock Hoyesterett att uttryckligen g emot EFTA-domstolen
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nationell domstol gar emot ett forhandsavgérande av EFTA-domstolen,
kan ESA inleda ett 6vertridelseirende. Ett avgorande i en sidan sak idr
folkritesligt bindande, alltsd inte bara radgivande. Den tredje skillnaden
ligger dock i att EFTA-domstolen saknar majlighet att ddma medlemsta-
terna till boter fér brott mot EU-ritten, motsvarande artikel 260 FEUE®3
Diremot kan enskilda aktdrer fa skadestand av staten f6r brott mot EU-
ritten under ungefir samma forutsittningar som enligt Francovich (C-
6/90).%4 Utsikten till framgang med en sidan talan ir nog emellertid be-
grinsad i ett lige dir den nationella hdgsta domstolen har gjort en egen”
tolkning av EU-ritten, dd det 4r samma domstol som slutligen provar
frigan om skadestand.®

(Re. 2013 5. 258 resp. E-2/11 STX Norway offshore), vilket har lett dll ett dvertridelse-
irende frin ESA (se htep://www.eftasurv.int/press--publications/publicdocuments?Actio
nEvent=Search&casenr=74557). For vidare lisning, se Stemsrud avsnitt 7.1.3.

6 Ert exempel pd vad senfirdighet kan kosta ges i ect mal mot Sverige som gillde ar-
tikel 5.1 i det gamla IPPC-direktivet (2008/1) med krav pd beddmning och uppdate-
ring av tillstand till stora industrianliggningar, idag artikel 21 i IED (2010/75). Arbetet
skulle vara slutfort i slutet av 2007. For att méta kravet inférde regeringen 2004 den s.k.
2007-férordningen (2004:989), som gav en instruktion till linsstyrelserna att genomfora
omprdvningar av omoderna tillstind. Vid remissbehandlingen var det flera remissinstan-
ser — diribland Uppsala universitet — som menade att en allmin instruktion i en férord-
ning var otillricklig fér att kunna genomféra de behovliga omprévningarna i tid. In-
ternt var Miljddepartementet av samma dsike, men kordes éver av Niringsdepartementet
(som inte ville belasta verksamhetsutovarna med ytterligare “administrativa bordor”),
Socialdepartementet (som inte ansdg det nédvindigt att reservara sirskilda medel till
linsstyrelserna for arbetet) och Justitiedepartementet (som inte ville ha ndgra forind-
ringar av gillande beslutsordning fér prévning och tillsyn). Det gick som befarat och nir
kommissionen stimde Sverige infér EU-domstolen 2010 hade vi fortfarande 191 IPPC-
anldggningar (av 1 034 st.) vars tillstind inte var bedomda/omprévade. Mycket riktigt
filldes vi av EU-domstolen i mars 2012 (C-607/10). Omprévningsarbetet gick emellertid
fortfarande trogt och i december 2013 stimdes vi aterigen av kommissionen, den hir
gangen med ett yrkande om vite. Nir vitet domdes ut ett ar senare (C-243/13) dterstod
en anldggning och den kostade oss 2 miljoner € i engangsbelopp och 4,000 € 15pande per
dag fr.o.m. den 4/12-13. Nu blev det slutligen inte mer 4n 56,000 €, dé det aterstiende
nya tillstdindet vann laga kraft i slutet av manaden. En intressant detalj i ssmmanhanget
ir att boterna togs frin Miljédepartementets budget. Historien visar indd att hotet om
vite kan vara ett effektivt patryckningsmedel.

64 Stemsrud avsnitt 6.2.3 med hinvisning till bl.a. E-9/97 Sveinbjornsdsttir och Re. 2005
s. 1365 Finanger I1.

% Man bér slutligen inte gldmma skillnaden i storlek och malgenomstromning i de bada
Luxemburgbaserade domstolarna; dir EU-domstolen har 65 domare och 11 generaladvo-
kater, fler in 20 000 anstillda och démer av omkring 1 500 mal arligen, 4r motsvarande
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5.2 Overtridelseirendet mellan ESA och Norge

RDV inférlivades i EES-avtalet 2007 och tridde i kraft i maj 2009. Det
senare datumet var alltsd da Norges lagstiftning skulle ha varit anpassad
till direktivet. I mars 2011 anmailde atta intresseorganisationer — LVK,
miljo- och friluftsorganisationer, jigar- och fiskeorganisationer samt en
forening for fiskerittshavare — Norge till ESA for brott mot RDV.®® Man
pekade pa att 70 % av de norska vattendragen ir reglerade for vattenkraft
och att tillstdinden dr gamla och i stort behov av att moderniseras. Villko-
ren ir inte anpassade efter de miljokrav som maste stillas idag, inte minst
pa grund av de korttidsregleringar som anvinds pi den marknadsbase-
rade elmarknaden. Féreningarna menade att Norges lagstiftning och for-
valtningspraxis inte lever upp till de omprévningskrav som stills i RDV.
Tvirtom har regeringen och Stortinget utgtt frin att anpassningen till
RDV ska ske i enlighet med existerande lagstiftning och givna tillstind.
Det innebir till att bérja med att vattenplaneringen far anpassa sig till
de prioriteringar och den takt som redan 4r bestimt for revisionsarbetet,
bl.a. genom vigledningarna OED 2012 och NVE 2013. En sadan ord-
ning menade foreningarna bryter mot kravet i RDV att alla verksamheter
som paverkar vattenforekomster ska bedémas infor en ny planeringscykel
och anpassas sa att miljomélen kan uppnas. Vidare ir de rittsliga instru-
ment som idag erbjuds i VREGL och VRL helt otillrickliga. Forening-
arna ansag dirfor att Norge i praktiken har infort ett allméint undantag
for vattenkraften frin de forindringskrav som stills i direktivet.
Klagomilet vickte ESAs intresse och ett forsta brev gick till den norska
regeringen i februari 2012. ESA stillde sig inledningsvis fragande infor
ordningen for klassificering av de reglerade vattenforekomsterna som
kraftigt modifierade. Man pekade pi att en sidan bestimning enligt arti-
kel 4.3 RDV enbart far ske under forutsittning att de forindringar som
krivs for att uppna god ekologisk status skulle fi "betydande negativ in-
verkan” pa vattenanvindningen, i det hir fallet kraftproduktion. Denna
bedémning ska ses dver infor varje planeringscykel. ESA undrade hur den

siffror for EFTA-domstolen tre domare, firre dn 20 anstillda och knappast fler dn 15
mél per ar.

6 Case No: 69544; Complaint against Norway concerning compliance with the Water
Framework Directive 2000/60 as regards regulated water courses. De flesta kommunika-
tioner i dvertridelsedrendet ir utlagda pa ESAs hemsida (htep://www.eftasurv.int/press-
-publications/public-documents/), resten finns pa norska vattenportalen (www.vannpor-
talen.no). Min redogdrelse utgar frain kommunikationerna 2011-03-10 till 2014-07-04.
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norska ordningen enligt NVE 2013 — som ju utgar fran att endast vissz
regleringar ska omprovas efter en prioritering — stillde sig i forhallande
till kravet i RDV att tillstinden i a/la vattenforekomster ska bedomas och
vid behov omprévas. Dessutom var man oroad 6ver takten i det norska
arbetet och nimnde sirskilt Vinstra och Tesse. Direfter dvergick ESA till
frigor om de rittsliga instrumenten effektivitet i férhillande till RDV.
Man pekade pd malsittningen i artikel 4.1.a.iii RDV om att "skydda och
forbittra alla konstgjorda och kraftigt modifierade vattenforekomster i
syfte att uppnd en god ekologisk potential”. Som ett verktyg i det arbetet
maste atgirdsprogram sittas upp som ska innehélla de ”grundliggande
atgarder” enligt artikel 11.3 som behdvs for att uppnéa malet. Bland dessa
atgdrder nimns i artikel 11.5 att "relevanta tillstand och godkidnnanden
granskas och ses 6ver vid behov” ("as appropriate”). Det betyder enligt
ESA att de nationella myndigheterna méste — efter en analys enligt arti-
kel 5 av vattenforekomsten, miljokonsekvenserna av minskliga aktiviteter
och vattenanvindningens ekonomiska konsekvenser — ha en méjlighet
att foreskriva sidana atgirder som behdvs for att uppnd miljomaélet inom
en planeringscykel. Kravet i artikel 11.5 ér otvetydigt och har foretride
framfér nationell lagstiftning som strider ddremot. ESA frigade dirfor
den norska regeringen om de rittsliga instrument som erbjuds i VREGL
och VRL ir tillrickligt anpassade for att mota dessa krav.

Regeringens svar kom i maj 2012. I klassificeringsfrigan angav man
att den var gjord efter en bedomning av varje vattenférekomst for sig.
Till ledning f6r detta arbete hade NVE 2013 anvints pa si vis att de
regleringar som dir var angivna som prioriterade ska genomga revision
enligt VREGL. I dessa vattendrag kan mandvreringsreglementet 4ndras
och krav pd minimivattenforing inféras utan att det medf6r “betydande
negativ inverkan” pd kraftproduktionen. Nir man bedémer vad som ut-
gor en sidan inverkan méste nimligen en avvigning goras mellan miljo-
nyttan och den férlust som uppstér i kraftproduktionen. Hirvid maste
man sirskilt beakta dels att Norge till mycket stor del dr beroende av vat-
tenkraften for sin elforsorjning, dels landets forplikeelser enligt fornyel-
sedirektivet. Nir det gillde de rittsliga instrumenten menade regeringen
att de var tillrickliga for att kunna stilla forindringskrav pa vattenverk-
samheterna inom ramen f6r planeringscyklarna. For det forsta gillde den
allminna regeln om revisionsmojlighet efter 50/30 éar for alla tillstand
som meddelats efter 1959. Fér det andra innehaller de flesta tillstind den
allmint formulerade post 12 om mdjligheten till andringar i mandvre-
ringsreglementet. I tillstind som medelats i modern tid finns dessutom
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ofta olika standardvillkor for naturférvaltning, fiske och erosion som 16-
pande kan anvindas av miljomyndigheterna f6r att forbittra vattensta-
tusen. Nir det giller verksamheter som inte har tillstand enligt VREGL
kan § 28 och § 66 VRL anvindas for att stilla de krav som behévs for att
miljomalen ska kunna uppnas. Férutsittningen att anvinda sig av dessa
bestimmelser vid 7sirskild anledning” kan ges ny forstaelse genom for-
dragsenlig tolkning och kan dirmed utl6sas av ett krav om atgirder enligt
artikel 11.5 RDV. I andra fall kan myndigheterna anvinda de allminna
omprévningsmojligheterna enligt § 35 FL och forvaltningsrittsliga
grundprinciperna for att dtgirda viktiga miljoproblem. P4 sa vis erbjuder
den norska lagstiftning ett komplett paket av rittsliga instrument som
ticker de behov av anpassning av vattenverksamheterna till vad som krivs
av direktivet. Visserligen kan hogsta och ligsta regleringsniva inte dndras
vid revision enligt VREGL, men miljon ir bist betjint av dndringar av
mandvreringsreglementet och krav pi minimivattenforing. Och dven om
enbart prioriterade vattendrag ska genomga regelritt revision, kommer
tillrickliga krav att kunna stillas med std av vriga rittsliga instrument.
Slutligen 4r tidsaspekten heller inte nagot problem. Vinstra och Tesse var
forst ut i omprévningsarbetet och ir inte typiska. De norska myndig-
heterna har tillrickliga kunskaper och resurser for att kunna genomféra
oversynen av vattenregleringarna si att miljomalen enligt RDV kommer
att nés till 2021 eller 2027.

Argumenten upprepas i de efterfoljande kommunikationerna frin
parterna, dven om viss glidning kan skdnjas frin regeringens sida. ESA
poingterade att malen som anges i artikel 4 ska nas inom 15 frin det att
RDV inférlivades i EES-avtalet. Tiden for att uppna malen far skjutas
upp till ndsta planeringscykel enbart under de frutsittningar som anges
i artikel 4.4 och efter att en analys enligt artikel 5 har utforts. Om beho-
vet av omprovning bara kommer att gilla de prioriterade vattenreglering-
arna kommer analysen av de andra goras utifrin gardagens kunskapslige.
Flera av de rittsliga instrument som regeringen hinvisar till dr nirmast
teoretiska. Dessutom ir lagstiftningen fragmenterad och brister i den
klarhet som krivs av EU-rétten. I den delen hinvisade ESA till C-32/05
som gillde RDVs implementering i Luxemburg, dir EU-domstolen be-
tonade att vissa bestimmelser i r s precisa att de maste anges i uttrycklig
lagstiftning, vilket bl.a. giller artikel 11.5.

S4 har inte skett i Norge och dirmed ir bestimmelsens effektiva imple-
mentering inte sikerstilld. Regeringen & sin sida menade nu att uttalan-
dena om prioriteringarna i NVE 2013 enbart gillde f6r den forsta plane-
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ringscykel 2009-2015, som var frivillig for Norges del. I fortsittningen
ska vattenplaneringen inte utga fran gillande tillstind, utan en samhills-
ckonomisk analys ska goras for alla vattenforekomster. Atgirdsprogram-
men ska faststillas under forutsittningen att krav pA minimivattenforing
ska kunna finnas dven i icke-prioriterade vattendrag. Regeringen menar
ocksd att dven om lagstiftningen 4r komplex, 4r den tydlig for dem som
ar inblandade i vattenirenden. Frin féreningarna slutligen papekades att
omgjering/innkallning enligt VRL inte har utnyttjats i ndgon nimnvird
utstrickning och egentligen aldrig for att samordna dessa provningar med
revisioner. Som exempel gavs koncessionerna for dlven Veo som OED
inte ville ta med i Tesseregleringen, trots att revisionen av dessa stod for
dorren.®’ Inte heller post 12 eller omprévningsméjligheterna enligt § 35
FL har anvints. De senare bestimmelserna aktualiserades vid den kraftiga
torkan under 2006 av flera kommuner som ville att OED skulle besluta
om indringar av vattenregleringen, vilket emellertid avvisades. Exemplet
visar att bestimmelserna ir tinkta att anvindas enbart i exceptionella
situationer, t.ex. av tunga sikerhetsskil. Nir det giller férhéllandet mel-
lan OED:s och NVE:s vigledningar och vattenplaneringen ir det enligt
foreningarna tydligt att regeringen har dubbla budskap. A ena sidan siger
man nu att planeringen ska goras helt fristaende fran prioriteringarna, a
den andra papekar NVE till vattenregionerna att det motsatta giller. Det
har visar att hittillsvarande praxis kommer att fortsitta att tillimpas, dvs.
att endast de vattenregleringar som ir prioriterade i NVE 2013 kommer
att fa villkor om minimivattenforing och dé enbart i de fall som det finns
sirskilda skil. Act lagstiftningen 4r komplex, otillricklig och oférutsebar
menar féreningarna 4r uppenbart.

5.3 Allmint om 6vertridelseirendet

Som jag har uppfattat kontroversen mellan ESA och Norge, omfattar
den fem frigor. For det forsta om klassificeringen av de reglerade vat-
tenférekomsterna som kraftigt modifierade. For det andra om skyddet
av och malsittningen f6r dessa vattenférekomster lever upp till kraven

i RDV. Vidare giller den om de rittsliga instrumenten i VREGL och

7 Den inleddes 2012 och NVE:s instilling gick till OED i december forra aret: Krav om
revisjon av konsesjonsvilkdr for overforing av Veo til Tessevassdraget, Oppland-NVE:s
innstilling (2015-12-17; dnr 201202206-25), se https://www.nve.no/konsesjonssaker/
konsesjonssak?id=6664&type=V-1.
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VRL ir tillrickliga for att kunna stilla férindringskrav pa tillstandsgiven
vattenverksamhet infor varje planeringscykel. Nirliggande 4r fragan om
lagstiftningen utgor en effektiv implementering av kraven i det avseendet
i RDV, eller om den ir for komplicerad, fragmentiserad och otillginglig
for dem som berérs. Den sista fragan giller resurserna f6r genomgingen
av vattenregleringarna och tidsaspekten i férhéllande till RDV. ESA me-
nar alltsd att dessa brister i den norska vattenritten och vattenadministra-
tionen sammantaget bryter mot artiklarna 4 och 11 RDV.

Fragan om resurser 4r det omdéjligt f6r en utomstiende betraktare att
ha en asikt om. Det verkar dock vara en given utgangspunkt for samtliga
parter att farten méste 6ka i omprovningsarbetet. Nigot liknande kan
sigas om klassificeringsfrigan. Utgingspunkten “pa backen” dr emeller-
tid att Norge varit frikostig med att klassificera reglerade vattendrag som
kraftigt modifierade.®® En sidan bestimning far enligt artikel 4.3 alltsd
goras enbart under férutsittning att de férindringar i vattenférekomsten
hydromorfologiska egenskaper som 4r nodvindiga for att uppna en god
ekologisk status skulle fa en betydande negativ inverkan pa bl.a. kraftpro-
duktionen. Om s ir fallet f6r samtliga de vatten som Norge har bedémt
vara kraftigt modifierade kan jag givetvis inte uttala mig om, men ESA
stiller sig fragande.

5.4  Omprovningar enligt VREGL och VRL

Nir det géller de mera juridiska fragorna i 6vertridelsedrendet dr det ocksa
svart att uttala sig bestimt, men lat mig i alla fall limna nigra synpunkter
fran allmint EU-rdteslige perspektiv. I den delen ar diskussionen frimst
inriktad pa malsittningen for kraftigt modifierade vattendrag, nimligen
tikel 4.4). Den teknik som anvinds i RDV ir att vatctenmyndigheterna
infor varje planeringscykel ska se 6ver vilka forindringar som maste goras
for att forbdttra vattenstatusen, med undantag for sidana dtgirder som
ir oproportionerligt kostsamma eller som mdste genomforas stegvis av
naturliga orsaker eller tekniska skil. De atgirdsprogram som ska upprit-
tas enligt artikel 11 ska beakta den analys 6ver vattenforekomsterna och
paverkande verksamheter som ska utféras enligt artikel 5 och ange de at-
girder som behdvs for att nd miljomalet god ekologisk potential. Om det

08 Intervju med Pernille Lund Hoel & Jo Halvard Halleraker, Miljedirektoratet (12/1-
16), dven Wang Andersen s. 363.
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ir osannolikt att malen nis i tid, ska bl.a. orsaken till detta undersokas
och de tillstaind som giller for paverkande verksamheter granskas och ses
over. Man bor ocksd observera att aven om medlemsstaterna har mojlig-
het enligt artikel 4.5 att ange mindre stringa miljomal for de kraftigt
modifierade vattenférekomsterna 4n vad som framgar av artikel 4.1.a.iii,
bor ocksd bedomningen av vad som ir “omaijligt eller oproportionerligt
dyrt” géras mot bakgrund av kraven i artikel 4.5.b och ¢ och under f6r-
utsittning att ytterligare dtgirder enligt artikel 11.5 vidtas.’

Atgirder som ESA anger som limpliga for att forbittra vattenstatusen
ar krav pd minimivattenflode, dndringar i mandvreringsreglementen for
magasinen, atgirder for att forbittra vattentemperatur och vattenkvali-
tet, forbittringar av den biologiska statusen i och omkring vattendragen,
faunapassager och forstirkning av fiskpopulationer samt dtgirder for att
motverka erosion. Flera av dessa kan genomforas genom att miljémyn-
digheterna anvinder sig av standardvillkoren i tillstinden. Det dr emel-
lertid bara hilften av alla tillstind som har standardvillkor f6r naturfor-
valtning och om Norge tinker anvinda sig av revisionsinstrumentet for
att introducera dem i systemet ricker tiden inte till.”” De exempel som
jag har sett pa beslut som grundas pd dessa delegationsvillkor har ocksé
varit relativt forsiktiga.”! Det har rort sig om féreligganden om rikning
av fisk for att kontrollera sjukdomar och vandringstithet, undersokningar
av vandringshinder och effekten av minimivattenféring samt habitatkart-
laggningar vid behov. Dirmed inte sagt att standardvillkorstekniken inte
kan anvindas i vidare omfattning — t.ex. for att kriva faunapassager —
men si har alltsd inte skett annu. Hir kan det emellertid observeras att
det ir MD som har instrumentet i sin hand och 6verklaganden gar till
KLD, inte till NVE. Mojligen kan denna beslutsordning tala for att mera
generds tillimpning av standardvillkoren, men det dterstir att se. Ett
kvarstiende problem med standardvillkorstekniken i férhéllande till vat-

 Det sistnimnda pipekades av kollegan Henrik Josefsson vid Juridicum, Uppsala uni-
versitet (intervju 20/1-16). Fér den som ir intresserad av vidare fordjupning om direkti-
vet, se hans avhandling: Good Ecological Status, Advancing the Ecology of Law, Uppsala
Universitet, Uppsala 2015.

70 OED Meld. St. 14 (2015-2016). Melding til Stortinget: Natur for livet — Norsk plan
for naturmangfald (2015-12-18),s. 95 f.

71 Beslut av Direktoratet for Naturforvaltning 04.04.2013 (dnr 2013/1489). Statsregu-
lering av Skjomenvassdragene — fiskebiologiske palegg for Skjoma 2013-2017 och Miljg-
direktoratet 20.11.2015 (dnr 2014/13929. Filegg om fiskebiologiske undersgkelser i
Abjoravassdraget 2016-2020.
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tenplaneringen ir att besluten inte far medfora vattenforluster av nagon
betydelse, varfor det i minga situationer inda kommer att krivas revision
av tillstanden.

Om de regelritta omprévningarna enligt VREGL kan sigas att en
stor fordel i det norska systemet ér att den myndighet som hanterar den
frigan kan bestimma revisionsobjektet efter vad som ir limpligt, bl.a.
i forhédllande till kraven i RDV. Problemen med revisionsprocessen ir
dock flera. For det férsta 4r den till sin natur omfattande och tar lang
eller mycket lang tid. For det andra verkar det substantiella utfallet av
villkorsférindringarna inte vara sirskilt lingtgiende, vilket illustreras
med att minimivattenforing enbart fir krivas om det finns sirskilda skal.
Slutligen ar det ju sa att nir vél nya villkor 4r meddelade kan de i prin-
cip inte omprévas forrdn efter 30 ar. Den hidr trogheten och bristande
flexibiliteten i systemet dr svar for att inte siga omdijlig att forena med
RDV:s krav pé lopande utvirderingar och forbittringsitgirder. Ett an-
nat problem ligger i att hogsta och lidgsta nivé 6ver huvud taget inte kan
omprovas, vilket ocksa kan vara problematiske.

5.5  Ovriga rittsliga instrument for att méta kraven i RDV

Den norska regeringen hivdar att post 12 om indringar i mandvre-
ringsreglementet kan anvindas om det krivs i verksamheter dir tiden
for villkorsrevision inte har gatt ug, liksom att § 35 FL och allminna
forvaltningsrittsliga principer kan anvindas f6r att dndringar i sjélva till-
standet. Ett problem i den argumentationen ir att dessa instrument dels
ir renodlade sikerhetsventiler, dels bara har anvints enstaka ganger vid
allvarliga hindelser. Man kan givetvis hivda att instrumenten egentligen
har ett betydligt bredare anvindningsomrade, vilket kan utvidgas i ritts-
tillimpningen.”* T ett lige nir rittsuppfattningen ir relative stabil och
di det har inférts uttryckliga omprévningsbestimmelser i miljolagstift-
ningen, krivs nog emellertid att en sddan ny rittstillimpning dtminstone
ges stod i tydliga riktlinjer eller i rdtespraxis. I ett land som Norge dir
domstolarna ytterst sillan fir mal som dessa p4 sitt bord kan det férra

72 At § 35 FL och allminna forvaltningsritesliga principer kan anvindas betydligt bre-
dare med avseende pa givna miljobeslut ir ju en tes som Backer hivdar i sin avhandling
(Backer 1986, se sirskilt kapitel 36 och 37). Den dr emellertid skriven féore VREGL-

reformen 1992.
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fungera internt, men EU-rittsligt dr det betydligt mera problematiskt.
Mer om det nedan.

En liknande argumentation har ju forts om kriterierna f6r anvind-
ningen av § 28 och § 66 VRL med avseende pa verksamheter som inte
har tllstdnd enligt VREGL. I lagtexten och i férarbetena anges att de
endast kan anvindas vid "serlige tilfelle” och det har hittills varit sillan.
Regeringens instillning 4r hir att tolkningen av uttrycket maste ske i
ljuset av Norges forpliktelser enligt RDV, vilket givetvis ir korrekt.”? En
dndring av administrativ praxis i det avseendet lever emellertid knap-
past upp till det krav pa tydlighet som krivs i EU-rdtten. Visserligen
ar utgangspunkten i artikel 288 FEUF att det dr helt 6ppet hur med-
lemsstaterna genomfér den gemensamma lagstiftningen. Av fordragsbe-
stimmelsen framgar ju bara att direktiv dr bindande med avseende pa
resultatet och att det 6verlimnas till medlemsstaterna att bestimma for-
men och sittet for implementeringen. Skrivningen ir emellertid gjord
nirmast obsolet genom EU-domstolens rittspraxis. Redan i de beromda
TA Luft-mélen (C-361/88, TA Luft I och C-59/89 TA Luft IT (1991))
uttalade domstolen att det visserligen inte 4r nodvindigt att implemen-
tera direktiv genom uttrycklig nationell lagstiftning, utan det kan ricka
med en rittslig ram ("general legal context”) for att garantera att bestim-
melserna genomfors pa ett tillricklige klart och tydligt sdtt. Kravet pa
effektiv implementering kan dock variera och det maste f6r de berorda
klart framga vad det 4r som giller s att de kan forsvara sina intressen.
Nir det giller en hilsoskyddsfriaga som luftféroreningar ir inte tillracklige
med enbart administrativa foreskrifter eller praxis. Ddrmed underkinde
EU-domstolen den tyska implementeringen av EUs luftkvalitetsnormer
genom foreskriften TA Luft.”# Det hir uttalandet har upprepats otaliga
ganger sedan dess, bl.a. i C-6/04 KOM./. UK (2005). Men det har ocksa
skett ytterligare skidrpningar av genomférandekravet frin EU-domsto-
lens sida, vilket ESA pekar pa i sin hinvisning till C-32/05 KOM./. LU
(2006). Hir betonade ju domstolen att vissa bestimmelser i RDV ir sd
precisa att de méste anges i uttrycklig lagstiftning. Ett ytterligare steg togs

73 Backer 2012, s. 300.
74 Vilket pa sin tid fick en ledande tysk rittsvetare att utbrista: "TA Luft ir bindande for
alla, utom for EU-domstolen”.
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i en dom mot Polen (C-192/11 KOM./. PL (2012), dir EU-domstolen
uttalar (para 48):7

”...bér man komma ihdg att enbart administrativ praxis, som till sin natur
fritt kan dndras av myndigheten och som inte offentliggérs i tillricklig ut-
strickning, kan inte anses som ett giltigt fullgérande av de skyldigheter att
inforliva ett direktiv.”

Mot den hor bakgrunden tror jag att EFTA-domstolen — som brukar vara
vildigt trogen den praxis som har utvecklats i EU-domstolen — menar att
det inte ricker med att Norge nu forklarar att férvaltningen tinker borja
anvinda sig av de aktuella bestimmelserna pa ett nytt sitt i ljuset av kra-
ven i RDV. Det krivs nog mer 4n sd, troligen uttrycklig férfateningsstod
till stod for en sadan tillimpning.

5.6  Sammanfattande beddmning

Mot bakgrund av den hir analysen tror jag alltsd att det ar mycket tvek-
samt om det norska systemet lever upp till kraven i RDV.”® Det krivs tro-
ligen att revisionsbestimmelserna i VREGL kompletteras med en moj-
lighet att fortlopande gora anpassningar i tillstinden och villkoren for
vattenregleringarna med avseende pa savil tiden f6r som omfattningen
av revisionen. Aven sjilva tillstandet bor kunna omprévas, vilket betyder
att man inte kan gora halt infér dndringar i hogsta resp. ligsta reglerade
vattenniva. En allmin miljoriteslig erfarenhet r £.6. att det r svart ate
skilja tillstandet fran villkoren for en verksamhet, dessutom gor en sadan
distinktion systemet oflexibelt. Jag tror som sagt ocksa att det krivs en
uttrycklig regel om detta for att mota EU-rittens krav pé tydlighet, vilket
ju dr sirskile vikeigt i ett system dir rittspraxis spelar mindre roll. Det
bor heller inte finnas nagra europarittsliga hinder mot att gora en sadan
regel tillimplig dven pa givna tillstand dir tiden for villkorsrevision inte
har gitt ut. Forutsittningen bor emellertid vara att den forses med en
genomforandetid i syfte att respektera de berdrda verksamhetsutovarnas

75 Domen finns tyvirr enbart p franska och polska. Oversittningen 4r min egen, gjord
med hjilp av fransksprikiga vinner.

76 Vilket ocksa ir den slutsats som dras i bade Lorange Backer 2012 (s. 300) och Wang
Andersen 2013 (s. 355 ff).
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berittigade forvintningar.”” Dirutéver dr det nog si att de dvriga instru-
menten i VRL bér klargéras och vidgas fér majliggora samordnade prov-
ningar av verksamheter som regleras av de olika regelverken. Slutligen
tror jag att Norge — liksom Sverige — har anledning att se 6ver systemet
for beslutsfattande for att anpassa det till RDV:s planeringscykler. Eller
for att tala med EU-domstolen (min kursiv):’®

Det krivs saledes inte enligt unionsritten att den befogenhet som de lokala
och regionala myndigheterna har med avseende p4 fullgérande av de skyl-
digheter som féljer av direktiv 92/43 kompletteras av en subsidiir befogen-
het for staten. (.) Unionsriitten kriver dock att de drgiirder som vidtas enligt der
system som har inforts i nationell vitt sammantager ér tillrickligt effektiva for
att sikerstiilla en riktig tillimpning av reglerna i direktiv 92/43 (...)

5.7 Infor framtiden

Det aterstar att se om den norska regeringen ér beredd att ta de steg som
behovs for att mota kraven i RDV. Vid lisning av OED:s firska anmilan
till Stortinget om en plan fér naturméngfald kan det emellertid vara svart
att kinna optimism i den saken. Hir upprepas mantrat om revision som
det huvudsakliga receptet for att infora nya miljokrav, trots att proces-
sen dr “svert tid- og ressurskrevende, og at det er betydelig antall” av
gamla tillstind som maste gis igenom. Regeringen tilligger att det som
utgangspunkt endast dr de 50 hogst prioriterade regleringarna dér krav pa
minimivattenféring och 4ndringar av manévreringsreglementet ska in-
troduceras och allmint sett ska forsiktighet iakttas nir det géller krav som
medfér produktionstapp. Majligen finns en 6ppning i en skrivning om
att regeringen ska overviga hur standardvillkor och andra rittsliga medel
kan anvindas pé ett mera rationellt sitt fér att na miljomalen f6r 2016—
2022, men det 4r 4n sa linge skrivet i stjirnorna vad som kommer ut av
det.”? D4 det ir friga om delegationsvillkor dr det emellertid svart att

77 Se Fredin v Sweden i Europadomstolen (ECHR 1991-02-18; Case No 12033/86). Jag
har skrivit om fallet dels i Rézz tillstind for miljon (avsnitt 2.2), dels i Tradition och fornyelse
pd vattenrittens omride (2014). Se ocksd Vattenverksamhetsutredningen slutbetinkande
SOU 2013:69 Ny tid ny provning, avsnitt 8.6. Ett norskt motsvarande ritesfall 4r £.6. Re.
2008 s. 1747 Hopen naturreservat.

78 C-301/12 Cascina di Prini (2014), para 43.

72 OED Meld. St. 14 (2015-2016). Melding til Stortinget: Natur for livet — Norsk plan
for naturmangfald (2015-12-18), s. 96. Aven intervju med Carsten Jensen, NVE (27/11-
15).
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se nagra juridiska skil for att man inte gar fram foreskriftsvigen. Det dr
slutligen svart att frigora sig fran kinslan att de norska myndigheter gor
som si manga andra i den stora familjen inom Unionen, dvs. talar med
kluven tunga. A ena sidan siger man i kommunikationerna med ESA att
prioriteringen i NVE 2013 inte giller for planeringscykeln 2016-2021.
Atgirdsprogrammen ska faststillas utifran forutsiteningen att krav pa mi-
nimivattenforing ska kunna finnas ven i icke-prioriterade vattendrag. A
andra sidan ir den nationella *foringen” (vigledningen) fran januari férra
dret till vattenregionerna infor planeringscykeln 20162012 alls inte sa
tydlig.®® Dessutom gick NVE ut med ett dekret till vattenregionerna om
att prioriteringsordningen giller,?! vilken myndigheten sedan f5ljde upp
med invindningar mot de dtgirdsprogram som siger annat.®* Vi far allts3
forstd om ESA forhaller sig skeptisk och avvaktar vad som kommer ut nir
planerna faststills av regeringen senare under viren. Forst da blir det nog
bestimt om Norge stims infér EFTA-domstolen i dvertridelsedrendet.

6. Jimforande slutsatser
6.1 Inledning

Nir jag borjade min studie om norsk vattenritt skedde det med utgings-
punke frin tvd missuppfattningar. Jag trodde nimligen att den vatten-
rittsliga tillstindsregimen i grannlandet dels byggde pa tidsbegrinsade
tillstind, dels var betydligt mer langtgiende i kraven pa anpassning av
gamla tillstand till moderna miljokrav. Den senare uppfattningen byggde
pa forforstielsen att dndringar i tillstinden som huvudregel inte utloser
nagon ritt till ekonomisk ersitening till tillstindshavaren. Som har fram-
gatt av rapporten hade jag fel i bida avseendena; tillstinden 4r numera
eviga och frinvaron av en ersittningsritt gor ingen skillnad pd det hir
omradet. Det hindrar inte att jag har lirt mig mycket av att studera norsk
vattenritt och pé ett allmint plan finns alltid lirdomar att gora genom att
se sitt eget rittssystem “Im fremden Spiegel”.®? Jag avslutar dirfér med

80 Vannforvaltningsplaner i vassdrag med kraftproduksjon — nasjonale foringer. OED/
KLD 24.1.2014 (dnr 12/3553).

81 Innspill til arbeidet med vannforvaltningsplaner og tiltaksprogram. NVE 19.3.2014
(dnr 200709992-78).

82 Se t.ex. Regional plan for vannforvaltning i vannregionen Vest-Viken 2016-2021.
Vannregion VestViken 2.november 2015, s. 22 ff.

85 Se Darpé & Nilsson 2008.
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nagra komparativa slutsatser av den norska regleringen av vattenkraften
och majligheterna att ompréva givna tillstind. Det 4r inte friga om na-
gon djupare diskussion om effektiviteten i reglerna och beslutsordningen,
utan jag ndjer mig med att lyfta fram tva frigor som dr sirskilt intressanta
ur ett svenskt perspektiv. Den forsta giller de vida méjligheterna till sam-
ordnad provning i norska revisionssaker, den andra om vad vi kan lira av

ESA-irendet.

6.2 Mojligheterna till samordnad prévning

Till atc borja med vill jag pésta att det pd ett allmint plan dr svére ate
dra négra slutsatser kring den norska beslutsordningen pa vattenrittens
omrade, da den ir vildigt olik véir process enligt miljobalken. Skillnaden
mellan ett system dir miljobesluten tas helt och hillet i forvaltningen och
ett som ir domstolsbaserat r helt enkelt for stora for att mojliggora en
giltig komparation. Det finns visserligen likheter med beslutsfattandet i
Sverige pa miljdomridden dir regeringen overprévar tillstind som med-
delas av sektorsmyndigheter, men det giller frimst infrastrukturanligg-
ningar och utvinning av mineraler. Jag maste dock erkinna att jag har
fatt en liknande kinsla vid studiet av norsk vattenritt som jag fir nir
jag nirmar mig de rittsomraden i Sverige dir regeringen har sista ordet.
Beslutsfattandet framstar som betydligt mera politiserat jimf6rt med den
vanliga provningen i miljodomstol och méjligheterna f6r de motstiende
intressena att gora sig horda dr klart mindre.34 Jag vill ocksd pastd att
dir saknas den balans som uppstar nir ritestillimpningen avgors av ett
oberoende organ. Som framgatt av studien paverkas manga rittsliga kon-
struktioner av att de hanteras helt inom forvaltningen i ett system dir
domstolarna sillan dverprovar dess beslut. Exempelvis blir det "juridiska
virdet” av ett uttalande i en “foring” frin regeringen eller en “retnings-
linje” fran en nationell myndighet om forstaelsen av en miljoriteslig regel
— som ju ofta innehéller avvigningar mellan olika samhillsintressen eller
ett administrativt skon — vildigt annorlunda 4n i ett system dir tillimp-
ningen av samma regel overprévas i sin helhet av en domstol som fattar
ett nytt beslut.

Aven om alltsi utgingspunkterna ir olika, vill jag inda lyfta fram en
stor fordel med det administrativa beslutsfattandet i Norge. Revisions-
mdjligheterna i VREGL och VRL ger stort utrymme for att ta ett samlat

84 Buan & Eikeland & Inderberg (2010), s. 110.
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grepp pa ett helt eller t.o.m. flera vattendrag. Mojligheten utnyttjades
ocksd timligen vidstrickt i de fem revisionssakerna som ir avslutade.
Aven om bide NVE och regeringen avvisade flera krav pa utvidgning av
revisionssaken, var utgingspunkten 4anda att samordna provningen efter
vad som ir limpligt ur ett helhetsperspektiv. Det finns ocksa exempel pd
hur myndigheten i tillstdnd enligt § 8 VRL eller i beslut enligt § 18 VRL
om att ett visst projekt inte behover tillstaind bestimmer att villkoren kan
komma att dndras vid en forestiende revision.®®> Som nimnts ovan, an-
vinds ocksa tekniken att villkor i olika tillstind bestims i en samordnad
provning, men att de inte borjar gilla forrin fristen for villkorsrevision
har 16pt ut. I de hir delarna skiljer sig det norska systemet klart frin det
svenska, dir utgdngspunkten istillet 4r att varje kraftverk i ett vattendrag
maste provas for sig. Nagot som underlittar den norska samordningen ir
ocksd att ofta 4r det r regleringsféretagen som ir tillstindshavare. Som
jag har forstict det, 4r huvudregeln i Sverige att det 4r vattenkraftsigarna
som sitter pa tillstinden.®® Regleringsforetagen — i den man det finns
ett sadant i ett vattendrag — ir oftast bildade som frivilliga samfillighe-
ter. Ocksé det faktum att processen i sin helhet skots inom en myndig-
het som har tillgang till alla slags rittsliga instrument dr en klar fordel
om man vill d&stadkomma effektiva provningar for att férnya miljokrav i
gamla tillstind. NVE ir pi si sitt en riktig "one-stop shop” — eller "allt
i en lucka”, som man siger i Finland — vilket manar till efterfsljd. Dir-

8 Ett exempel pd ett tillstind till vattenkraft enligt § 8 VRL med en sidan skrivning
ir NVE:s beslut om Vesle Kjela kraftverk i Telemark (NVE beslut 2014-02-11, NVE
201104306-23). Hir ville kommunen att tillstindsprovningen skulle samordnas med
den pagiende revisionen av Tokke-Vinje-vassdraget. Kravet avvisades av NVE (och OED
efter 6verklagande), som emellertid piminde att driften av kraftverket skulle bli beroende
av de nya regleringsvillkoren fr magasinen i ilven. Ett exempel pa en motsvarande till-
limpning i ett drende enligt § 18 VRL gillde upprustningen av Nedre Ressiga kraftverk,
dir NVE bestimde att projektet inte var tillstandspliktigt, samtidigt som man uttalade
att tillricklig hinsyn till bl.a. erosion kunde tillvaratas i den pagende revisionen av Res-
sdgavassdraget. (NVE 2011-12-15; NVE 200700445-38).

8 Som vanligt i svensk vattenritt rader oklarhet. Jag har hort pastienden om reglerings-
foretagen visst 4r tillstindshavare, medan det motsatta kom fram i intervjun med Daniel
Lewandowski, Vattenregleringsféretagen (20/1-16). Enligt hemsidan (http://www.vat-
tenreglering.se/) svarar Vattenregleringsféretagen for reglering av vattnet for kraftproduk-
tion i Umeilven, Angermanilven, Indalsilven, Ljungan, Ljusnan och Dalilven. I var och
en av dessa ilvar finns ett vattenregleringsforetag och verksamheten organiseras gemen-
samt pa huvudkontoret i Ostersund. Deligare i foretagen ir kraftproducenterna i de sex
dlvarna. I Luledlven dgs samtliga kraftverk av Vattenfall.
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med ir vi framme vid den slutsats som brukar dras i dessa sammanhang i
den svenska diskussionen om miljoprocessen, nimligen att tillstaind och
andra miljobeslut bér tas av en myndighet. Miljodomstolens roll bor
vara att 6verpréva de administrativa besluten och i det avseendet har den
svenska forvaltningsprocessen stora fordelar jamfort med systemet med
rittsprovning som tillimpas i Norge. Men det 4r som sagt en friga som
far diskuteras i annat sammanhang.

6.3 Omprévning och RDV

Den andra lirdomen vi kan dra av det norska exemplet giller systemet
for omprévning och métet med RDV:s anpassningskrav. Till att bérja
med kan vi konstatera att det finns stora likheter nir det giller tillstand
till vattenreglering och kraftverk i vira linder. Aven i Sverige ir de flesta
tillstind gamla och i stort behov av anpassning till dagens miljobehov
och samhillsvirderingar.®” Vidare finns minga verksamheter som fort-
farande bedrivs utan tillstdnd eller som bara omfattas av idldre domar,
privatrittsliga avtal och privilegiebrev. Till problematiken hor ocksé att
en vattenverksamhet kan omfattas av ett antal tillstind och domar frin
olika tidsepoker. Det dr dirfor knappast nagon Gverdrift att siga att det
svenska vattenrittsomradet priglas av oklarheter om vad som giller, vil-
ket i sig medfor problem for tillsynsmyndigheterna pd omradet. Det ir
ocksd sd att ménga vattenverksamheter orsakar miljoproblem; minimi-
tappning vid fel tidpunkter, fel sitt och pé fel plats, korttidsreglering som
medfor stora skador eller nolltappning och torrlagda faror, dammar och
annat som fungerar som vandringshinder eller reglering som skadar vat-
tendragets kantzoner. Det finns alltsd ett omfattande omprovningsbehoy,
men arbetet gir som i Norge, dvs. lingsamt eller mycket lingsamt. Det
dr svart att jimfora siffor, men mellan 1990 och 2010 har endast 90 om-
provningar begirts av vattenkraftverk och regleringsdammar med ildre
tillstind av totalt drygt 3 500 anliggningar. Orsakerna till senfirdigheten
ar flera, varav en del 4r desamma som i Norge. Ridsla f6r produktions-
forluster och samhillskostnader, resursbrist hos myndigheterna, ned-
prioritering i forhallande dill tillstindsprévningar av nya anliggningar,
m.m. Till detta kommer att forst pa senare har riteslidget borjat klargoras
genom rittspraxis i Mark- och miljooverdomstolen. Det finns ocksa stora
likheter i den traditionella rittsuppfattningen pa detta omréade i vara lin-

87 Se Darpd 2014, avsnitt 2.
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der pa sa vis att det har utvecklats en sirskild "vattenrittslig diskurs” med
ett eget sitt att se pd miljolagstiftningen. Den traditionella synen bidrar
tydligt till de spidnningar som uppstér i métet med EU-rétten, inte minst
nir det giller férhillandet mellan tillstindsgiven vattenverksamhet och
RDV.88

Det dr mot den hir bakgrunden som Norges 6vertridelsedrende med
ESA blir intressant dven for oss. Det finns nog ingen friga dir som inte
direkt kan 6verféras till var implementering av direktivet och dess an-
passningskrav. Jag har uppfattat att klassificeringen i Sverige visserligen
gors pa annat sitt, men diskussionen i ESA-drendet om malsittningen
for kraftigt modifierade vattenforekomster ir giltig. Aven frigan om de
ritesliga instrumenten ér effektiva 4r i hogsta grad relevant for miljobalks-
systemet. Det betyder att dven reglerna om omprévning av tillstind i
24 kap. MB maste diskuteras mot bakgrund av kraven i artikel 4 och 11
RDV. Detsamma giller for vad slags foreligganden som miljomyndig-
heterna kan meddela mot tillstaindsgivna verksamheter eller sidana som
bedrivs med oklara rittsgrunder. Ocksa vi maste alltsd fraga om miljobal-
kens regler och provningsordning méjliggor att infor varje planeringscy-
kel stilla krav pa verksamheterna i syfte att uppnd miljomalen. Diskus-
sionen om detta har nog kommit lingre hos oss 4n i Norge, men hir som
dir har det inte hint mycket pa backen. Det kiinns onddigt att pipeka
det, men EU-ritten vintar emellertid inte. D4 det ér friga om 4ndringar i
komplexa system som ror manga tillstdind och verksamheter 4r en reform
av reglerna bradskande.

For oss — till skillnad fran fér Norge — kan det annars bli dyrt. Men
notan hamnar f6rstis pd Milj6- och Energidepartementets budget, inte
hos dem som strivar emot.

Killforteckning

I killférteckningen finns det material som legat till grund for studien. I
slutet finns ocksé en lista 6ver de intervjuer som jag har genomfért, med
datum och kontaktadress angivet. I fotnoterna anvinder jag mig av kort-
referenser till sidan litteratur som finns i killforteckningen. Referensen
bestir av forfattarnamnet och utgivningsiret. Samlingsverk ir listade i
killforteckningen med titeln och referenstekniken anpassad direfter. Det
bor slutligen observeras att det ingar viss litteratur i fotnoterna som inte

8 Se Darp6 & Ebbesson 2014.
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aterfinns i killforteckningen. Det 4r dé friga om enstaka referenser som
saknar allmint intresse for studien.

Offentligt tryck m.m.

Fakta 2015 — Energi og Vannresurser i Norge, Olje- och energideparte-
ment (OED) 2015 Proposition Ot.prp. nr. 50 (1991-1992) Om lov
om endringer i vassdragsreguleringsloven mv.

Retningglinjer for revision av konsesjonsvilkar for vassdragsreguleringer.
Det kongelige olje- och energidepartement (OED), Oslo 25/5-12

Vannkraftkonsesjoner som kan revideres innan 2022 — Nasjonal gjen-
nomgang og forslag til prioritering. NVE & MD Rapport 49/2013,
Norges vassdrags- og Energidirektorat, september (NVE) 2013

Vannforvaltningsplaner i vassdrag med kraftproduksjon — nasjonale
foringer. OED/KLD 24.1.2014 (dnr 12/3553)

Innspill ¢l arbeidet med vannforvaltningsplaner og tiltaksprogram.
NVE 19.3.2014 (dnr 200709992-78)

Regional plan for vannforvaltning i vannregionen Vest-Viken 2016-
2021. Vannregion Vest-Viken 2.november 2015
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Domar och beslut

Europadomstolen

Fredin v Sweden (ECHR 1991-02-18; Case No 12033/86)
Hamer v Belgium (ECHR 2008-02-27; Case No 21861/03)

EFTA-domstolen

Dom 2007-06-26 i mal nr E-2/06 EFTA Surveillance Authority (ESA)
mot Norge

EFTA Surveillance Authority (ESA)

http://www.eftasurv.int/press--publications/public-documents/

Case No: 69544; Complaint against Norway concerning compliance
with the Water Framework Directive 2000/60 as regards regulated
water courses.

Minga av dokumenten finns tillgingliga pd ESAs hemsida, resten finns
pa norska vattenportalen; http://www.vannportalen.no/english/

EU-domstolen

C-361/88, TA Luﬁ[och C-59/89 1A Luﬁ[[(1991) C-6/04 KOM./.
UK (2005)

C-32/05 KOM./. LU (2006) C-192/11 KOM./. PL (2012)

C-301/12 Cascina di Prini (2014)

Hoyesterett i Norge

Observera att det inte finns ndgon databas f6r norska domar som ir 6p-
pen for allminheten. Avgoranden fran domstolarna publiceras i pap-
persform i Norsk Retstidende (Rt) och pa nitet enbart i abonnemangs-
versionerna av Lovdata (https://lovdata.no/) och den privata Gyldendal
Rettsdata (https://www.rettsdata.no/). Manga avgdranden fran ar 2000
och framdt finns 4nd4 att tillgd antingen pa Hoyesterets hemsida (hetp://
www.domstol.no/hoyesterett) eller rent allmint pa nitet.
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Rt. 2000 s. 1811 Finanger I
Rt. 2005 s. 1365 Finanger I1
Rt. 2008 s. 1747 Hopen naturreservat

Regeringsbeslut i revisionssaker
Samtliga beslut dr tillgingliga pa NVE:s hemsida; www.nve.no

OED Kongelig resolusjon 2008-12-10; Saksnr 01/2375 — Revisjon av
konsesjonsvillkir i Vinstravassdraget

OED Kongelig resolusjon 2011-10-28; Saksnr 08/0292 — Ny regule-
ringskonsesjon for Tesse i Lom og Vagd kommuner, Oppland fylke
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riving av dammer i Navatn — Skjerkevatn og bygging av nye dammer
— Okt reguleringi Skjerkevatn og revisjon av konsesjonsvilkar for
regulering av Névatn, Skjerkevatn og Qrevatn med mangvreringsreg-
lement

OED Kongelig resolusjon 2014-03-07; Saksnr 09/2364 — Revisjon av
konsesjonsvillkir for regulering av Selbusjgen m.m.

OED Kongelig resolusjon 2015-04-17; Saksnr 08/2846 — Revisjon av
konsesjonsvillkér for regulering av Ardalsvassdraget til Stelsina i
Hjelmeland og Forsand kommuner

Intervjuer

2015-11-25: Per Ove Eikeland & Peter Johan Schei, Fridtjof Nansens
Institutt (FNI), Lysaker. Kontakt: per-ove.eikeland@fni.no

2015-11-26: Ole Kristian Fauchald, Institutt for offentlig rett, Universi-
tetet i Oslo. Kontake: o.k.fauchald@jus.uio.no

2015-11-27: Carsten Stig Jensen, Norges Vassdrags- og Energidirektorat
(NVE). Kontakt: csj@nve.no

2016-01-12: Pernille Lund Hoel & Jo Halvard Halleraker, Miljodirek-
toratet. Kontakt: pernille.lund.hoel@miljodir.no; jo.halvard.hallera-
ker@miljodir.no

2016-01-12: Karianne Aamgaard Lundgaard, IVK. Kontakt: kal@
lundogco.no 2016-01-13: Asa Renman, SABIMA. Kontakt: aasa.
renman@sabima.no

2016-01-13: Knut Kroepelien, Energi Norge. Kontakt: kk@energinorge.

no

393



Jan Darpo

2016-01-13: Honorata Gajda & Per Flatberg, Naturvernforbundet
(Friends of the Earth Norway). Kontakt: hkg@naturvernforbundet.
no; p.flatberg@gmail.com

2016-01-14: Inge Lorange Backer, Institutt for offentlig rett, Universite-
tet i Oslo. Kontakt: i.l.backer@jus.uio.no

2016-01-20: Henrik Josefsson, Juridicum, Uppsala universitet. Kontakt:
Tel. 018/4712008, henrik.josefsson@jur.uu.se

2016-01-20: 20/1-16 Daniel Lewandowski, Vattenregleringsforetagen,

Ostersund Kontake: Tel. 063/150800, daniel.lewandowski@vatten-
reglering.se
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EU:s adaptiva vattenplanering och
svenska miljorittsliga traditioner™

1  Inledning'

Nir EU antog ramvattendirektivet ar 2000, var syftet inte bara att sam-
ordna den tidigare splittrade vattenlagstiftningen inom EU utan ocksa
att uppnd en hallbar forvaltning av vattenresurserna: ”Vatten dr ingen
vara vilken som helst utan ett arv som maste skyddas, forsvaras och be-
handlas som ett sidant.”® Det centrala verktyget blev adaptiv planering
av avrinningssystem.? En logisk foljd av den vidgade malsittningen var
att ytvattenkvalitet skulle bestimmas utifran sdvil kemisk som ekologisk
status.” Dirfor inriktas vattenfdrvaltningen nu mot sivil fororenande

* Professor i miljéritt, Juridiska institutionen, Uppsala universitet.

** Lov, liv och laere: Festskrift til Inge Lorange Backer (eds. Bugge H. C., Indreberg H.,
Syse A., Tverberg, A. Universitetsforlaget, Oslo (2016), s. 352-365.

' Ett varmt tack till de kollegor i miljéritt som limnat synpunkter. Uppsatsen tar upp
en del av resultaten frin forskningsprogrammet Systems Perspective on Environmental
Quality Standards, som finansieras av Naturvardsverkets miljéforskningsanslag.

% Europaparlamentets och ridets direktiv 2000/60/EG av den 23. oktober 2000 om
upprittande av en ram for gemenskapens dtgirder pa vattenpolitikens omride, (nedan:
ramvattendirektivet).

3 Ramvattendirektivet, preambeln (1). Se nirmare om EU:s vattenrittsliga utveckling,
Jans J-H och Vedder, H-HB; European Environmental Law Afier Lisbon, fjirde uppl.,
Europa Law Publishing 2011, s. 391 ff.

4 Nedan, 2.

> Direktivet ir dven tillimpligt pd grundvattenstatus, som dock inte tas upp i denna
uppsats.
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verksamhet som olika slags fysiska ingrepp som kan skada den akvatiska
ekologin, sasom dtgirder vid vattenkraftutvinning. Ramvattendirektivet
dr en del i genomforandet av EU:s mal att stoppa forlusten av biodiversi-
tet fram till 2020. I denna uppsats behandlas inte bara kemisk utan dven
ckologisk ytvattenstatus. Uppsatsen knyter dirmed an till en central del
av Inge Lorange Backers rittsvetenskapliga forskning, om konflikter mel-
lan minsklig aktivitet (inte minst vattenkraftsutbyggnad) och skyddet for
biologisk mangfald.®

Uppsatsens syfte ir att ta upp nigra kontroversiella frigor kring det
svenska genomforandet av ramvattendirektivet, dir miljobalken (MB)
har en central roll, och att visa hur en adaptiv planering svirligen kan
genomforas i ett land med rittsliga traditioner att starkt skydda verksam-
hetsutovares stillning. Efter en kort bakgrund om ramvattendirektivet
diskuteras frigor om “genomférandeunderskott”,” med fokus pid om-
prévning av tillstand, vissa sirskilda fragor som rér vattenkraftverksam-
het samt tgirdsprogrammens roll i férhallande till individuell kontroll
av olika verksamheter.

2 Ramvattendirektivets adaptiva planering

Bakgrunden till en adaptiv vattenplanering ir att vi aldrig vet sikert hur
ett vattenomride kommer att forindras pa grund av olika nirliggande
verksamheters péverkan, lingviga féroreningar, klimatférindringar m.m.
Till detta kommer att naturvetenskaplig kunskap om t.ex. akvatiska eko-
system forindras Gver tiden. Ramvattendirektivets adaptiva planering ir
en rittsligt reglerad ordning for att identifiera férindringar och direfter
anpassa samhilleliga dtgirder s att miljomal kan nas. Sirskilda vatten-
myndigheter har huvudrollen i planeringen och ansvarar for att forvalt-
ningsplaner upprittas vart sjitte ar.

6 Se sirskilt Backer, I.L. Naturvern og naturinngrep, Forvaltningsretslige styringsmidler,
Universitetsforlaget, Oslo 1986 (doktorsavhandling). Hir analyseras bl.a. kontroll av
norsk vattenkraftsutbyggnad utifrin férvaltningsritesligt perspektiv. Backer ledde dven
den utredning som lade grunden till 2009 ars norska naturmangfoldlov, se NOU 2004:
28, Lov om bevaring av natur, landskap og biologisk mangfold (Naturmangfoldloven).

7 Termen “genomférandeunderskott” anvindes ofta av Staffan Westerlund, se t.ex. Wes-
tetlund, S.; En hillbar rittsordning, rittsvetenskapliga paradigm och tankevindor, Tustus
forlag, Uppsala 1997, kap. 5.
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1 Sexdrig forvaltningsplan: Karaktarisering — Ml om vattenstatus
— Miljskvalitetsnormer — Atgardsprogram

Vattenforekomst

2 Genomforande av
atgardsprogrammet

L 3 Overvakning (—l

Det forsta steget i planeringscykeln innebir att vattenstatusen karak-
tiriseras. Den kemiska statusen anges som “god” eller "uppnar ej god”
utifrdn miljokvalitetsnormer antagna av EU.® Faststillandet av ekologisk
status sker mot bakgrund av olika kvalitetsfaktorer, primirt biologiska
(sammansittning och férekomst m.m. av vissa akvatiska arter), men dven
fysikaliskt-kemiska (sdsom variation i floddjup och koncentration av ni-
ringsimnen). Den ligsta av de biologiska och fysikaliskt kemiska kvali-
tetsfaktorerna avgor i vilken statusklass vattenforekomsten ska placeras:
"hog”, “god”, "mattlig”, "otillfredsstillande” eller "dalig”.’

Direfter faststills mil for varje vattenforekomst.'® God” kemisk och
ekologisk vattenstatus ska enligt huvudregeln nas ar 2015, men tidpunk-
ten kan skjutas fram och undantaget har anvints av medlemsstaterna i
miénga fall. Det finns 4ven flera andra undantag, sisom att vattenfore-
komster som ir konstgjorda (t.ex. grivda kanaler) eller kraftigt modifie-
rade (t.ex. utbyggda ilvar) endast behover na "god ekologisk potential”
(men dven hir god kemisk status). Miljokvalitetsnormer preciserar ma-
len. Direktivet har sddana endast f6r kemisk status. Sverige har dock valt

4 Utvardering

8 Europaridets och Parlamentets direktiv 2008/105/EG av den 16. december 2008 om
miljékvalitetsnormer inom vattenpolitikens omrade, samt miljokvalitetsnormer enligt
vissa andra EU-direktiv, ramvattendirektivet, artikel 2 (24).

% Ramvattendirektivet, bilaga V, 1.4.2 i). Nir det giller "hog” ekologisk status inverkar
dven hydromorfologiska faktorer (vattenflodens kvantitet och dynamik etc.) som stod for
de biologiska.

10 Utgdngspunkten dr ramvattendirektivet, artikel 4.
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att anta dven ekologiska miljokvalitetsnormer, som verktyg for att nd god
ekologisk status.!! Det finns dven andra viktiga miljémal i direktivet, s3-
som att vattenforekomsters status inte ska forsimras.

Atgirdsprogram konkretiserar genomférandet av malen och miljokva-
litetsnormerna. Programmet ska bl.a. innehdlla "atgirder for att frimja
en effektiv och hallbar vattenanvindning f6r att undvika att uppniendet
av de mal som anges i artikel 4 dventyras”.'* For att uppnd god kemisk
och ekologisk vattenstatus och en icke-férsimring av gillande vattensta-
tus, enligt artikel 4, kan programmet ange konkreta dtgirder i form av
t.ex. utslippsreduktioner, minskat lickage fran jordbruk och anordnande
av faunapassager vid dammar. Atgirdsprogram kan iven ange évergri-
pande atgirder i form av t.ex. myndighetsplanering i visst avseende.

Nista steg 4r genomforandet av atgirderna (diskussionen i de féljande
avsnitten handlar frimst om denna fas). Genomférandet ska 6vervakas av
berérda myndigheter och rapporteras till vattenmyndigheterna. Efter en
utvirdering av genomférandet och av aktuell vattenstatus bedéms behov
av eventuella forindringar infor nista forvaltningsplan, sisom skarpare
dtgirdsprogram.'? Detta ir den adaptiva funktionen i vattenplaneringen.
Den innebir i sin tur att medlemsstaten méste ha ett nationellt ritesligt
system for att mota nya miljokrav.

3  Genomf6randet av direktivet i Sverige
3.1 Inledande synpunkter

Det finns en rittslig diskussion i flera medlemsstater om ramvattendirek-
tivets innehall, indamalsenlighet och implementering,'* si dven i Sveri-
ge.”” Kritik har riktats mot att direktivet dr svaroverskidlige, ate flera av

' Havs- och vattenmyndighetens foreskrifter, HVMES 2013:19.
12 Se vidare ramvattendirektivet, artikel 2.11.

Ramvattendirektivet, artikel 11.5.

Se tex. Uitenboogaart, Y., van Kempen, J.J.H. Wiering, M.A. och van Rijswick,
H.EM.Y; Dealing with Complexity and Policy Discretion — A comparison of the Imple-
mentation Process of the European Water Framework Directive in Five Member States, Den
Haag, Sdu Uitgevers, 2009 och Ekelund-Entson, M. och Gipperth, L.; Mot samma mal?
Implementeringen av EU:s Ramdirektiv for vatten i Skandinavien, Juridiska institutionens
skriftserie, Goteborgs universitet, 2010.

15 Se t.ex. Bjillas U. och Froberg M.; Ar malen i EU-direktiven som rir vatten genomforda
pa ett juridiskt korrekt sitt i svensk ritt och kan genomforandet anses funktionellt? Rapport
tll Miljomélsberedningen 29. mars 2013 (nedan Bjillds och Fréberg). Se dven den kri-

13
14
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reglerna dr svarldsta och att det finns flera specifika begrepp som, liksom
vissa andra regler, ir svirtolkade.’® Det rider ocksd olika uppfattningar
om hur vissa av reglerna ska tolkas. Den samlade bedomningen av kvali-
tetsfaktorerna for ekologisk status dr komplicerad och kriver naturveten-
skaplig kompetens. Sikert kan alltsa direktivet, och motsvarande natio-
nella regler, leda till svarigheter vid tillimpningen.

I Sverige forsviras genomforandet av att ytvattenforekomsterna i in-
landet 4r méinga och havskusten ling. Samtidigt kriver direktivet en vat-
tenforvaltning av geografiskt sma enheter. Trots att direktivet utgdr frin
hela avrinningsomriden,"” ska karaktirisering, bestimmande av mil och
miljokvalitetsnormer samt utformning av atgirdsprogram relateras till yz-
vattenforekomster. En sadan definieras som “en avgrinsad och betydande
ytvattenférekomst som till exempel en sjo, ett magasin, en 4, flod eller
kanal, ett vatten i dvergingszon eller en kustvattenstricka”.'® Ytterligare
differentiering sker med stdd av bilaga II i direktivet, med foljd att en
ytvattenforekomst ofta utgor en del av en sjo, del av ett vattendrag etc.
Fragmentiseringen i dessa relativt smé geografiska enheter kan medfora
att forvaltningen blir tidskridvande och att miljoproblem som rér hela
avrinningsomraden, eller flera sammanhingande vattenférekomster, inte
hanteras effektivt.!?

Organisationen av vattenférvaltningen ir omdiskuterad. Fem vatten-
myndigheter ansvarar for att utforma forvaltningsplanerna och trots sam-
arbete kan de ha olika uppfattning om hur direktivet och berérd svensk

tiska analysen av rapporten i Olsen Lundh, C.; Miljokvalitetskrav eller miljkvalitetsnor-
mer, Nordisk miljoriteslig tidskrift 2014: 2 (nedan Olsen-Lundh), s. 61 ff.

1o Ett exempel ir definitionen av “miljgkvalitetsnorm”, som har fitc olika betydelser i
olika sprakliga versioner (som bindande grinsvirde respektive riktvirde); ramvattendirek-
tivet, artikel 2.35. Bjillds och Froberg, s. 15, anser att det dr “fa direktiv som uppvisar si
manga tolkningsproblem som ramvattendirektivet gor”.

17" Ramvattendirektivet, artikel 2.13 definierar avrinningsomrade: "landomrade frin vil-
ket all ytvattenavrinning strémmar genom en sekvens av dar, floder och, majligen, sjoar
till havet vid ett enda flodutlopp, eller vid en enda flodmynning eller ett enda delta”.

18" Ramvattendirektivet, artikel 2.10.

19" Se nirmare Josefsson H.; Assessing Aquatic Spaces of Regulation: Key Issues and Pro-
mising Solutions, Nordisk miljirittslig tidskrift, 2014:3, s. 23 ff. En annan kritik mot di-
rektivet 4r att bestimningen av ekologisk status utgér frin ett ursprungligt (i det nirmaste
opdverkat) tillstdnd; se Josefsson H. och Baaner L.: TheWater Framework Directive — A
Directive for the Twenty-First Century? Journal of Environmental Law 23:3, s. 463 ff.

399



Gabriel Michanek

lagstiftning ska tolkas.?” Behovet av enhetlig rittstillimpning talar for att
de slutliga besluten om forvaltningsplanen borde ligga pa central statlig
nivé, efter beredning regionalt. Den centrala myndigheten borde dven
kunna férdela ekonomiska resurser till de myndigheter och kommuner
som ska genomfora dtgirderna enligt programmet och pa sa sitt ta ett
politiskt/ekonomiskt ansvar for programmet. Vattenmyndigheterna har
ingen sidan befogenhet idag.

3.1 Adaptiv planering moter svenska tillstands riceskraft

Ramvattendirektivet stiller krav som ir frimmande for svensk miljoraees-
lig tradition. Hit hor den adaptiva vattenplaneringen (jfr figur ovan). For
att malen om god kemisk och ekologisk status ska nas, kan atgirdspro-
gram behova skirpas efter hand, nagot som i sin tur kan medf6ra att nya
rttsliga krav maste riktas mot verksamhetsutdvare. Mot detta star verk-
samhetsutdvares intresse av att tryggt kunna driva verksamheten. Detta
intresse 4r sirskilt tydligt nir verksamheten har tillstand.

Tillstand dill “miljofarlig verksamhet” (gruvor, fabriker och andra an-
laggningar av en viss storlek) och “vattenverksamhet” (dammar, vatten-
regleringar m.m.) har rittskraft, som enligt huvudregeln hindrar myn-
digheteter och enskilda fran att stilla ytterligare miljokrav.?! Tillstinden
meddelas normalt utan tidsbegrinsning. Sirskilda regler om omprévning
av tillstdind och villkor bryter dock rittskraften. Tillstind kan édterkallas
helt under sirskilda férutsittningar,?? men i forsta hand ska tillstands-
villkoren kunna uppdateras och skirpas efter vad som bedéms skiligt.
Det ska kunna ske tio dr efter att tillstindet meddelades, eller tidigare
under vissa forutsittningar, sisom om en miljokvalitetsnorm enligt ram-
vattendirektivet inte f6ljs eller om férhallandena i omgivningen dndrats
visentligt.”> Reglerna ger siledes vissa formella grundférutsittningar for
att genomfora en adaptiv vattenforvaltning.

Verkligheten ser dock annorlunda ut. Naturvirdsverket, lansstyrelsen
och i vissa fall kommunerna ansvarar f6r att omprovning av tillstind till

20 Infor den forsta forvaltningsplanen 2009 fanns under en period olika syn bland vat-
tenmyndigheterna pa det rittsliga stodet for att infora ekologiska miljokvalitetsnormer.
2 24 kap. 1§ MB.

22 24 kap. 3 § MB. Regeln tillimpas ytterligt sillan i praktiken.

% Se vidare 24 kap. 5 § MB, dir dven andra situationer anges som forutsittning for
omprévning.
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miljofarlig verksamhet sitts igang.?4 Naturvardsverket har ett sirskilt an-
svar for stora anliggningar, men driver mycket fa drenden. Det framgér
av en statlig utredning 2008 att en omprévning av Landvetters flygplats
slutférdes 2006 och att inga nya omprovningar paborjades 2006 och
2007.” Omprévningen av Landvetter var enligt utredningen den enda
som Naturvirdsverket initierat sedan 1996.%° Kontakter med Natur-
vardsverket 2015 tyder pa att inga omprévningar initierats efter 2007.%

Omprovningstakten ir lag dven hos linsstyrelserna. Enligt punke 28 i
atgardsprogrammen for vart och ett av de fem vattendistrikten, ska lins-
styrelserna vid behov verka f6r omprovning av befintliga tillstandspliktiga
verksamheter som kan inverka pé vattenmiljon, “sirskilt i omriden med
vattenforekomster som inte uppnar, eller riskerar att inte uppnd, god eko-
logisk status eller god kemisk status”.?® Det finns gott om sidana vatten-
forekomster i Sverige. P4 hemsidan "Miljésamverkan Sverige” (dir bl.a.
linsstyrelserna ingar) framgir med anledning av punkt 28: ”Att tillsyns-
myndigheten initierar en omprévning av en tillstindspliktig verksamhet
ar relative sillsynt.”® Savil Naturvirdsverket som linsstyrelserna anger
resursbrist som orsak till den laga omprévningstakten.?® Linsstyrelserna
framhaller att i "tider d4 tillsynsmyndigheten har svart att hinna hantera
inkommande 4drenden blir frigan att driva omprévning i praktiken lagt
prioriterad”.?! Aven om uppgifter saknas kan man utgd frin att kom-
munerna ytterligt sillan kan ha kapacitet att driva omprévningsirenden.

24 24 kap. 7 § MB. Enskilda sakigare och miljdorganisationer kan begira att myndig-
heterna initierar omprovning. Om myndigheten beslutar att inte gora s far beslutet dver-
klagas; Mark- och miljéoverdomstolen 2011: 46.

% SOU 2008:62, s. 258.

26 A.a.,s. 260.

%7 E-post frin miljgjurist Bjérn Thews, Naturvardsverket.

% Se tex. Atgirdsprogram 2009-2015 for Bottenhavets vattendistrike, p. 28. heep://
www.vattenmyndigheterna.se/SiteCollectionDocuments/sv/bottenhavet/beslutsdoku-
ment/beslut-2009/atgardsprogram-2009-2015.pdf.

2" http://www.miljosamverkansverige.se/Sv/tillsynmknvatten/tillsyn/Pages/omprovning.
aspx. Jfr SOU 2008:60, s. 271.

30°SOU 2008:62, s. 260. Naturvirdsverket beriknade att omprévningen av Landvetters
flygplats tog i ansprak 50 personveckor.

31 heep://www.miljosamverkansverige.se/Sv/tillsynmknvatten/tillsyn/Pages/omprovning.
aspx.
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Genomférandet av IPPC-direktivet® belyser de praktiska svarighe-
terna att uppdatera miljoteknik i gamla anliggningar. Niar MB tridde
i kraft 1999 fick "milj6farliga verksamheter” med tillstand enligt den ti-
digare gillande miljoskyddslagen (och i négra fall utan tillstind) lagligen
fortsitta driften utan nytt tillstdnd enligt MB. Miljoskyddslagen upp-
fyllde dock inte, sasom 2 kap. MB, fullt ut kraven i IPPC-direktivet (t.ex.
att hushalla med energi och naturresurser). Dessa krav skulle uppfyllas
senast 30. oktober 2007.%3 En svensk sa kallad "IPPC-férordning” an-
togs 2004,* med en sirskild ordning for smidig uppdatering av villkoren
(inte genom omprovning i forsta hand utan genom kommunikation med
tillsynsmyndigheten). Trots denna genomférdes inte uppdateringen i tid
(33 anldggningar hade inte bedomts 2007). Sverige filldes i EU-domsto-
len i mars 2012.%° Efter en ny dom i december 2014 miste Sverige betala
vite for underlatelsen att genomfdra IPPC-direktivets krav.3®

Omprévning av tillstind till vattenverksamhet f6ljer i stort samma reg-
ler som giller vid omprovning av miljéfarlig verksamhet. De grundlig-
gande forutsittningarna fér omprévning i MB ir desamma.?” Genomfor-
andet i praktiken 4r ocksé hir trogt. Kammarkollegiet driver i genomsnitt
4,5 omprovningsirenden per 4r.® Med den takten skulle det, enligt en
statlig utredning 2014, ta drygt 800 ér att omprova de 3 654 vattenkraft-
verk och regleringsdammar som grundas pa tillstind enligt dldre vatten-
lagstiftning.?” Fran ritslig synpunke dr det svirare fér en myndighet att

32 Europaparlamentets och Radets direktiv 2008/1/EG av den 15. januari 2008 om
samordnade atgirder for att férebygga och begrinsa féroreningar (IPPC-direktivet), som
ersatte ett ursprungligt IPPC-direktiv frin 1996 (96/01/EG). 2008 ars IPPC-direktiv
har ersatts av Europaparlamentets och radets direktiv 2010/75/EU av den 24. novem-
ber 2010 om industriutslipp (Industriutslippsdirektivet), som bérjade tillimpas 7. jan.
2013. De dokument med slutsatser om bista tillgingliga teknik (BREF) som tagits fram
enligt IPPC-direktivet tillimpas dock som referens vid tillstindsprovning till dess att nya
dokument med teknikslutsatser tagits fram enligt industriutslippsdirektivet.

3 Skyldigheten giller dven sedan Industriutslippsdirektivet bérjat tillimpas; artikel 81.1
Industriutslippsdirektivet.

3 Forordningen (2004:989) om 6versyn av vissa miljofarliga verksamheter.

3 Mal C-607/10 Kommissionen mot Sverige.

36 C-243/13 Kommissionen mot Sverige. Tva miljoner euro som engdngssumma och dir-
till fyra tusen euro per dag som Sverige inte vidtar nédvindiga atgirder.

37 Jfr ovan vid not 23.

38 Kammarkollegiet ir en central statlig myndighet med olika uppgifter. En ir att bevaka
allminna intressen inom vattenritten. Myndigheten har huvudansvaret for att initiera
omprdévningar.

¥ SOU 2014:35,s. 270 f.
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driva drenden om omprovning av vattenverksamhet jimfort med om-
prévning av miljofarlig verksamhet. Dels ska myndigheten som sokande
i milet sta for en "grundlig miljoutredning” som bl.a. visar behovet av
dndrade eller nya villkor och som innehéller en teknisk beskrivning” av
de krivda atgirderna och en uppskattning av kostnaderna.®’ Dels har
verksamhetsutovaren ibland ritt att fa ersittning vid skirpta krav, vilket
kan leda till att myndigheten avstar frin att begira omprévning.®! Kost-
nadsersittningen kan vara betydande.??

3.2 Sirskilda frigor om miljokrav mot
vattenkraftsverksamhet

Vissa fragor vid genomforandet av ramvattendirektivet dr specifika for
vattenkraften. Sa kallade elcertifikat stimulerar till utbyggnad av smaska-
lig vattenkraft. Certifikaten dkar l6nsamheten.® Elcertifikaten paverkar
dven miljoprovningen. Tillstind far meddelas bara om vattenverksamhe-
tens “fordelar frin allmin och enskild synpunkt Gverviger kostnaderna
samt skadorna och oligenheterna av den”.** Hogsta domstolen har vid
tillimpningen av denna samhillsekonomiska tillatlighetsregel uttalat att
intikter av elcertifikat ska tillgodoriknas kraftproduktionen som en for-
del vid avvigningen.® Vi ser alltsa en konflikt mellan tva ritesligt forank-
rade miljomal; 4 ena sidan att genom ramvattendirektivet uppna god vat-
tenstatus och icke-forsimrad vattenkvalitet, 4 andra sidan att med stod av
elcertifikaten 6ka utvinning av fornyelsebar energi.

40 Mark- och miljééverdomstolen dom 2014-02-12 i mal M 1423-13. Se dven 22 kap.
1 § MB. Vid omprévning av miljofarlig verksamhet ligger utredningsskyldigheten pa
verksamhetsutdvaren i omprovningsirenden; 22 kap. 2 a §. I SOU 2014:35, s. 291 f.
foreslas att utredningsskyldigheten i omprévningsmal ska ligga pa verksamhetsutovaren.
4131 kap. 20 § MB, SOU 2014:35, 5. 273 f.

42 Se t.ex. Mark- och miljééverdomstolen 2011: 16 (omprévning av smaskaligt vatten-
kraftverk), ersittning med tvd miljoner kronor. I SOU 2014:35, s. 302 ff., forslds att
ersittningsritten vid omprévning av villkor avvecklas.

4 Lagen (2011:1200) om elcertifikat innebir att varje producent (som anvinder en en-
ligt lagen godkind anliggning) far ett certifikat per producerad och uppmitt MWH fran
fornyelsebar energi eller torv. Alla eldistributérer och vissa elanvindare méste kdpa certi-
fikat i proportion till deras elférsiljning eller elanvindning. Genom att silja certifikat far
elproducenterna en inkomst utéver den fran elférsiljningen. P sa sitt skapas incitament
att producera el frin fornyelsebar energi eller torv.

“4 11 kap. 6 § MB.

45 NJA 2008 s. 3.
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I samband med provning av vattenkraftsverksamhet, ofta smaskalig
sadan som blivit I6nsam genom elcertifikaten, dberopas ibland rittigheter
fran flera hundra ér tillbaka, i form av urminnes hivd och privilegiebreyv,
som ger innehavaren ritt att anvinda ett vattendrag for nagot slags kraft-
utvinning. Sddana rittigheter kan "lagligforklaras” av mark- och miljo-
domstol, men detta ir i sig ingen miljéprt')vning.46 Miljomyndigheterna
vill dérfor ofta rikta krav mot dessa idldre verksamheter utifran nutida
hiansynskrav i MB. Da uppkommer frigan om rittigheterna kan likstillas
med "tillstdnd”. Aven tillstind som meddelats fére MB omfattas nimli-
gen av riteskraft enligt 24 kap. 1 § MB, med stod av overgingsregler till
MB.# Mark- och miljséverdomstolen har uttalat att dldre rittigheter av
detta slag, 4ven om de lagligforklaras, inte kan jamstillas med tillstind.
Dirmed skulle linsstyrelsen kunna foreligga verksamhetsutévaren att an-
soka om tillstand, vilket ocksé skett flera ganger i praktiken,48 ett relativt
smidigt sitt att fi verksamheten prévad mot MBs hinsynsregler.

Domstolens beddmning har debatterats i doktrinen.* Vidare anser en
statlig utredning, i motsats till domstolen, att dldre rictigheter mot bak-
grund av overgingsreglerna till miljobalken ska likstillas med tillstind
enligt gillande ritt och dirmed omfattas av rittskraft.”® Miljokraven
miste dé framstillas i en omprévning, som ir ett betydligt mer omstind-
ligt forfarande 4n att foreligga om tillstind. Omprévning sker som sagt
sdllan i praktiken. Utredningen foreslar dirfor att “nyprovning” ska fa
ske av tillstind, liksom av ildre rittigheter, som hirror frin tiden fore
MB.>! Forslaget, som omfattar bl.a. vattenreglering och vattengverled-

46 1 SOU 2014:35, s. 520 fF. foreslas att ritten till laglighetsforklaring enlige 17 § lagen
(1988:811) om inférande av miljébalken ska tas bort.

75§ lagen om inférande av miljobalken.

48 Mark- och miljooverdomstolen 2012:26-28.

# Lindqvist och Stromberg anser att rittigheterna ska likstillas med tillstind, se Lind-
qvist, I; Privilegiebrev och urminnes hivd — Vilken stillning har de enligt miljobalken?
Nordisk miljorittslig tidskrift 2013:1, s. 39 fl. och Suromberg R.; Urminnes hivd och
vattenritten — ndgra synpunkter, Nordisk miljorittslig tidskrift 2014: 2, s. 95 ff. Motsatt
uppfattning, Olsen-Lundh, C.; Tvenne ginger tvenne ruttna girdesgirdar — Om urmin-
nes hivd och vattenkraft, Nordisk miljirittslig tidskrift 2013:2, s. 85 ff. Hon ser de ildre
rittigheterna som rent civilritesliga konstruktioner.

0 SOU 2013:69, kap. 6.8. Utredningen foreslir inda ett fortydligande i 5 § lagen om
inforande av miljobalken.

1 SOU 2013:69, kap. 7. Se dven Darpé J.; Tradition och fornyelse pa vattenrittens
omride — Om métet mellan gamla dllstindsregimer och moderna miljokrav, Nordisk
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ning, innebir i korthet att Havs- och vattenmyndigheten forst utarbetar
en prioriteringsordning for de verksamheter och anliggningar som ska
prévas. Med ledning av denna ska linsstyrelserna meddela féreldgganden
om att tillstind maste sokas inom en viss tid. Om sd inte sker, ska lanssty-
relsen 6verlimna drendet till domstol for férordnande om att det gamla
tillstindet, rittigheten eller lagligforklaringen upphér. Verksamhets-
utdvare har ritt till ersittning under en overgangstid pa tio ar. Forslaget
ar viktigt inte minst fér genomférandet av ramdirektivets mal.

3.3 Atgirdsprogrammets nyckelroll

Vid utarbetandet av atgirdsprogram ska en samlad bedémning goras
av hur mycket som olika verksamhetstyper — industriella anliggningar,
reningsverk, vattenverksamhet av olika slag, jordbruk, skogsbruk, fiske,
trafik m.m. — ska bidra med for att minska belastningen av en vatten-
forekomst, si att miljokvalitetsnormer och miljomal nis. En sidan sam-
lad analys och bérdeférdelning kan inte ske vid en tillstindsprévning
eller ett tillsynsbeslut, dir fokus huvudsakligen r pa en enda verksamhet
och dess miljopaverkan.

Arbetet med atgirdsprogrammen har hittills inte fungerat indamals-
enligt. Atgirderna i 2009 ars dtgirdsprogram utformades likformigt av de
fem vattenmyndigheterna, trots att lokala forutsittningar varierar. Pro-
grammen innehéller fi konkreta dtgirder for att minska miljopéaverkan,
utan anger frimst att myndigheter ska inhdmta kunskaper och utveckla
planering. Mot bakgrund av erfarenheterna fran forsta férvaltningscykeln
bor dtgirdsprogrammen infor férvaltningscykeln 2016-2021 kunna for-
muleras mer varierat och precist samt avse fler konkreta dtgirder for att
forbattra vattenstatusen. Ytterligare en svdrighet ar dock att dtgirderna i
programmet aldrig riktas direke till enskilda verksamhetsutévare utan till
myndigheter och kommuner, som i sin tur ska besluta om krav mot de
enskilda.’* Detta ytterligare steg i genomforandet dr dock beroende av
myndighetens resurser och vilja att agera. Vattenmyndigheterna har inga
rittsliga makemedel att ta till nir adresserade myndigheter inte genomfér
dtgdrder enligt programmet.

miljorittslig tidskrift 2014:2. Darpd tar upp behovet av nytinkande inom vattenritten, i
linje med utredningens forslag.

52 5 kap. 8 § MB.

405



Gabriel Michanek

Trots atgiardsprogrammens brister tycks lagstiftaren ha stor tilltro till
dem.>® Det giller sirskilt i forhdllande till miljskvalitetsnormer som ut-
gor sd kallade "grinsvirden”, bl.a. miljokvalitetsnormer f6r god kemisk
vattenstatus. Grinsvirden fir som utgangspunkt inte dverskridas.”* Dock
far tillstind ges till en verksamhet med utsldpp dven om normen riskerar
att overskridas, ifall verksamheten “ir forenlig med ett dtgirdsprogram
som har faststilles for att f6lja normen”.” Tillstdnd skulle alltsd kunna
ges till en ny sidan verksamhet (A), om programmet innehaller dtgirder
for att minska férorening frin andra killor (B, C, D etc.). Regeln ir
logisk om man ser till vilken roll som édtgirdsprogram principiellt borde
fylla, nimligen att fordela krav mellan de verksamheter som bidrar till att
miljokvalitetsnormen inte nés (se vidare nedan, 3.5), men den rittsliga
konstruktionen 4r olimplig. Det ir rittsligt oklart vad som menas med
“forenlig med ett atgirdsprogram”; hur precist ska dtgirderna ha utfor-
mats och avses endast konkreta atgirder som direket leder till minskad
fororening?

An mer problematiskt ir att genomférandet av itgirdsprogrammet,
oavsett hur vil utformat detta ir, aldrig kan anses rittsligt sikerstillt med
nuvarande lagstiftning. Atgirderna riktas enbart till myndigheter, som i
sin tur ska besluta om miljékrav mot 6vriga verksamhetsutovare (B, C, D
etc.), genom att initiera omprovningsprocesser, meddela foreligganden,
anta fysiska planer m.m. Vid prévningen av A kan man aldrig veta vilket
innehall sidana framtida beslut kan fi och inte heller om besluten ens
kommer till stind. Trots det far tillstandet till A riteskraft. Tillstindsvill-
koren for A skulle kunna omprévas i efterhand (i praktiken sker dock
omprévningar som sagt mycket sillan), men normalt utan att leda till
nigon betydande skirpning eftersom MB krivde sirskilt lingtgiende
forsiktighetsmétt redan vid férsta prévningen, pa grund av att grinsvir-
det kunde &verskridas.”® Om programmet inte genomfors blir resultatet
okad belastning av vattenomradet. Grinsvirdets funktion som rittsligt
bindande minimigrins fér miljokvalitet har satts ur spel.

53 Prop. 2009/10:184, s. 52.

4 5kap. 2§ 1 MB.
55

56

W

2 kap. 7 § 3 st., som dven innehdller andra undantag.

Detta foljer av 2 kap. 7 § 2 st. MB. Regeln giller dven vid omprévning, men sannolikt
ir utrymmet for ytterligare skirpning litet eller obefintligt. Se dven 24 kap. 5 § 5 st.,
villkoren efter omprovning fir inte medféra att "verksamheten inte lingre kan bedrivas
eller att den avsevirt forsvaras”.

406



EU:s adaptiva vattenplanering och svenska miljoritssliga traditioner

3.4  Kostnadseffektivt genomforande och dtgirdsprogram

Med kostnadseffektivt miljoskydd menas hir att atgarder vidtas dir de
ger storst miljonytta fran allmin synpunkt per investerad krona. Fragan
kan illustreras med foljande exempel. Anta att kvivehalten i vattnet i
en stor havsvik méste minska for att god ekologisk status ska kunna nis
2021. Kvivet tillfors vattnet frin ménga olika verksamheter. En kategori
dr de verksamheter som drivs utan krav pd tillstind (jordbruk, mindre
fiskodlingar m.m.). Kommunala miljonimnder har ritt att ingripa mot
dessa med foreligganden och férbud for att de allminna hinsynsreg-
lerna i 2 kap. MB ska féljas. Forvaltningsrittsliga krav pa forfarandet och
rittssikerhetshinsyn,” i kombination med begrinsade resurser, innebir
dock att tillsynsmyndigheterna inte ingriper si ofta som skulle behovas
fran miljésynpunkt.”® En andra kategori ir anliggningar som drivs med
tillstind (reningsverk, industrier, stora fiskodlingar m.m.). Tillstindsvill-
koren kan omprovas, men det sker som sagt sillan i praktiken. En tredje
kategori utgérs av dels helt nya anliggningar (t.ex. ett nytt reningsverk),
dels storre befintliga anldggningar som ska forindras. I bida dessa fall
krivs att verksamhetsutovaren ansoker om och fir tillstind enligt MB.
Nir kontrollen av de tvi forsta kategorierna inte fungerar effektivt
i praktiken och kvivebelastningen i viken dirfor bestar eller dkar, kan
man utga frin att miljokraven maste bli desto stringare och kostsammare
mot den tredje kategorin, som genom tillstindsplikten inte kan undgé en
prévning enligt hinsynsreglerna i MB.> De samlade dtgirderna for att
na god ekologisk vattenstatus i havsviken ir dock inte kostnadseffektiva
om kostnaden for att reducera en viss mingd kvive vid kategori tre (sir-
skilt de sista reningsstegen) dr hogre 4n att reducera samma mingd kvive
vid kategori ett eller tvd, dir inga atgirder kanske vidtagits under lang
tid. Exemplet visar pd behovet av vil formulerade och samtidigt ritts-
ligt genomforbara atgirdsprogram (t.ex. genom generella foreskrifter, se

%7 Se nirmare Nilsson, Annika; Enforcing Environmental Responsibilities: A Comparative
Study of Environmental Administrative Law, Uppsala universitet, 2011.

8 Jfr OECD Environmental Performance Reviews. Sweden, 2014, Assessment and Recom-
mendations, p. 6. Hir framhdlls bl.a. ojimnheten vad giller resurser och kompetens vid
kontroll av miljélagstiftningen, sirskilt bland kommunerna.

59 Det ir inte heller sikert att tillstind kan meddelas. Exempelvis kan ansokan avslds
dirfor ate det antas kunna placeras pa annan plats med mindre intrdng och olidgenhet, se

2 kap. 6 § MB.
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nedan), dir férdelningen av atgirder pa si sitt fordelas effektive mellan
olika verksamhetsslag. Den regleringen finns inte idag.

4 Avslutande reflektioner

Atgirdsprogrammen har en nyckelroll i genomférandet. Programmen
bor mer 4n idag inriktas pa konkreta atgirder som direkt minskar be-
lastningen av vattenférekomsterna. Dessutom maste atgirderna ha forut-
sittningar att genomféras. Om tillsyn mot enskilda verksamhetsutovare
inte 4r effektiv och omprovning av tillstand sker fortsatt sillan, bor 6ver-
vigas alternativet att meddela miljokrav i form av generella foreskrifter.®
Nackdelen med att foreskrifterna i sig inte tar tillricklig hansyn dill in-
dividuella forhéllanden kan dimpas, 4 ena sidan genom méjligheten till
dispens i enskilda fall, 4 andra sidan genom att miljomyndigheter i kom-
pletterande forvaltningsbeslut mot enskilda far stilla miljokrav som ir
stringare dn foreskrifterna.

Vi ser mojligen en viss forskjutning fran individuell kontroll mot ge-
nerella foreskrifter i den svenska miljoricten. For att genomféra industri-
utslippsdirektivet,®! kriver industriutslippsférordningen (2013:250)
kontinuerlig uppdatering av bista tillgingliga teknik i de verksamheter
som omfattas av direktivet, en skirpning som kan ske utan att ompréov-
ningsreglerna behover aktualiseras, utan direkt genom férordningen i
samband med att nya sa kallade BAT-slutsatser meddelas av EU. Vidare
har Vattenverksamhetsutredningen foreslagit att generella foreskrifter ska
kunna meddelas mot vattenverksamhet, t.ex. for att skapa faunapassager
vid vattenkraftverk.®? Syftet kan vara att genomfora ramvattendirektivets
mal. Sedan tidigare finns generella féreskrifter f6r gédsling inom jordbru-
ket, liksom mojligheten att bilda s kallade "miljéskyddsomriden”, med
generella foreskrifter med miljokrav mot verksamheter som paverkar t.ex.
en storre vattenforekomst dir en miljokvalitetsnorm inte f5ljs.® Det finns
dock mycket fa miljoskyddsomraden i landet.

6 Aven ekonomiska styrmedel av olika slag kan fylla en viktig roll. Det finns inte ut-
rymme att utveckla detta hir.

¢! Ovan not 31.

62 SOU 2013:69, s. 308 ff. Motsvarande méjlighet finns sedan tidigare nir det giller
miljdfarlig verksamhet, 9 kap. 4 och 5 §§ MB.

3 7 kap. 19-20 §§ MB. Dispens kan meddelas vid sirskilda skil. Foreskrifterna hind-
rar inte kompletterande forvaltningsbeslut som syftar till att 2 kap. MB ska efterlevas i

enskilda fall.
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Generella foreskrifter for att genomféra atgirdsprogram m.m. kan
uppfattas som alltfor ingripande med hinsyn till tillstinds rittskraft. Den
trygghet som rittskraften anses medféra beror dock i praktiken i hog
grad pa att omprovning av tillstdnd sker sillan. Generella foreskrifter har
ocksd den fordelen for verksamhetsutdvare att de slipper tidskrivande
rittsprocesser. Framfor allt kan dock generella foreskrifter vara nodvin-
diga for att fakeiskt kunna né angeligna miljomal och i tid genomféra
EU-rittsliga miljokrav.

Vi gar en spinnande framtid till métes dir en avgdrande fraga ar vad
EU-kommissionen ska gora at de medlemsstater som inte klarar att na
god vattenstatus i tid. Ar problemet si omfattande att kommissionen
kommer att se mellan fingrarna, frikostigt acceptera undantag fran direk-
tivets mal eller blir foljden att direktivet dndras sa att den yttre tidsgrin-
sen forskjuts forbi 2027? Eller leder bristerna i genomforandet tvirtom
till att kommissionen kommer att prioritera vervakning av och atgirder
mot medlemsstaterna i syfte att verkligen na en hallbar vattenférvaltning
inom unionen? En rittsligt intressant friga i ssammanhanget dr hur EU-
domstolen kommer att uppfatta ramvattendirektivets mal om att uppna
god ekologisk vattenstatus. Ar mélet en resultatforplikeelse (en grins som
ska nas) eller en anstringningsforpliktelse (ett mal att efter biasta forméga
striva efter)?®* Aven om EU-domstolen foredrar den senare tolkningen,
kan medlemsstater inte slé sig till ro, eftersom domstolen kan férvintas
kriva att medlemsstaten har gjort sitt bista inom rimlighetens grins.®®
Det ir ingen godtagbar ursike att myndigheter saknar resurser att driva
omproévningar eller att utova effektiv tillsyn i évrigt for att genomdriva
miljokvalitetsnormer och atgirdsprogram.

4 For resultatforpliktelse talar enligt min mening i forsta hand regelkonstruktionen:
huvudregeln att god vattenstatus ska uppnds senast 2015, som kompletteras med flera
specificerade undantag. Jidskinen har diremot uttalat att frarbetena, i sin ursprungliga
form, ir tydliga med att malen i artikel 4 inte handlar om resultat; Generaladvokatatens
Jddskinens yttrande i forhandsavgorandet C-461/13, Bund fiir Umwelt und Naturschutz
Deutschland e. V. Mot Bundesrepublik Deutschland, p. 62. Dom har inte meddelats nir
detta skrivs. Flera forfattare har diskuterat frigan, i Sverige Olsen-Lundh, s. 68 f. och
Bjillas och Froberg, s. 24 fI. Se dven t.ex. van Kempen, J.; Countering the Obscurity of
Obligations in European Environmental Law, Illustrated by an Analysis of Article 4 of
the European Water Framework Directive (2012), Journal of Environmental Law and
Practice, s. 15 och 17.

%5 Se t.ex. C-418/04, Kommissionen mot Irland, 179-193.
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Sammanfattningsvis har ramvattendirektivet inneburit stora for-
dndringar i férvaltningen av de svenska vattnen. Mitningar i samband
med kategorisering och kontroll har kat kunskaperna om olika vatten-
forekomsters kemiska och ekologiska status. Huruvida god vattenstatus
verkligen nis, beror i hog grad pa atgirdsprogrammens utformning och
rittsliga genomslag i tillstindsprovning och annan miljorittslig kontroll.
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