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The Birth of Modern Labor Contract

in Belgium

In 2004, Mats Kumlien published his book ‘Continuity and contract, in
which he reconstructs the historical emergence of the employee’s duty of
obedience in Sweden.! As a full blood comparative legal historian, Kum-
lien not only studied the Swedish case, but also analyzed the evolutions in
other European countries such as Germany, France and Great-Britain.?
Belgium however, was left out of his comparative analysis. This is not that
surprising, as Belgium is only a tiny country without much importance
on the European theater, often considered as a copy of big brother Fran-
ce.” Moreover, thorough studies on the history of labor contract in Bel-
gium were simply lacking at the moment Kumlien was writing his book.*

In this contribution, I will try to fill this gap. First I will analyze the le-
gal framework of the nineteenth-century labor contract in Belgium. Next
I will concentrate on an interesting figure, Charles-Xavier Sainctelette,
who in 1884 published a book containing a new theory, which implied

I Kumlien, 2004.

2 Kumlien, 2004, p. 141-169.

3 From 1795 till the defeat of Napoleon in 1813, the Belgian territories were part of the
French Empire. As a result, French legislation, with the Napoleonic codes, was in force
in these territories. After the French rule, this legislation remained in force. Also, from
1830 on, when Belgium became an independent Kingdom, Belgian law was still heavily
influenced by French law, insofar that Belgium indeed could be considered a legal colony
of France.

4 At that time, there were a small number of studies on the history of the labor contract
in Belgium, but these were mostly in Dutch and rather superficial. Meanwhile, more
research has been done on the matter. For instance, in 2012, a conference was organized
on the history of labor contract in Belgium. It resulted in the following publication:
Debaenst, 2013.

13



a modern view on the labor contract.” Although Sainctelette’s theory was
rejected by the Belgian judiciary, it had a lasting impact, as it resulted in
the 1900 Labor Contract Act, which was the legal basis of modern labor
contract in Belgium.

Principles of the nineteenth-century labor
contract in Belgium

The origins of the liberal, nineteenth-century Belgian labor contract go
back to the French period (1795-1815). The French Revolution caused
a number of fundamental economic changes, such as the replacement
of the corporate structures by the freedom of enterprise,® followed by
the coalition prohibition.” Less known is that these revolutionary ac-
complishments brought many problems in economic life, such as disho-
nest competition, poor product quality and unreliable workers.® When
Napoleon reinstated a strong central power, he turned France into a
police-state interfering in all aspects of life, including the economy.” Ty-
pical for Napoleon, he opted for a mix of revolutionary and reactionary
elements,'® which the Act of 22 Germinal XI (12 April 1803) ‘relative
aux manufactures, fabriques et ateliers illustrates.'' In this text, almost
nothing was said about the labor contract, with the exception of a few

5> Sainctelette, 1884.

¢ The famous ‘Decree D’allarde’ of 2-17 March, 1791.

7 ‘Loi Le Chapelier’ — Decree 1417 June 1791.

8 In a 2002 article, the French sociologist Alain Cottereau described the entreaties of
the economic elite to reintroduce at least partially old regulation to end these abuses that
disrupted economic life. Cottereau, 2002.

9 After all, a well-organized economy was vital for a state that was constantly at war.
Pacification of economic life, including labor relations, was urgent. In fact, the chaos
of the previous years was used as legitimation for state intervention in industry. Kiefer,
1987, p. 10.

19 One can refer to the Napoleonic approach towards the Church (where he also main-
tained revolutionary elements — such as the confiscation of church goods — but re-esta-
blished the Church as state religion) and the bar (where the profession of ‘avocat’ was
reintroduced, but within a new Napoleonic framework.

! It contained revolutionary accomplishments, such as the coalition prohibition (articles
6-8) and the limitation of the duration of the labor contract (article 15), but also prere-
volutionary elements, such as a regulation of the apprenticeship (articles 9-11) and the
workers passport (‘livret’, article 12). Act 22 Germinal XI (12 April 1803).
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general principles, such as the obligation to respect the labor contract'
and the limitation of its duration.!® Shortly thereafter, the famous Na-
poleonic civil code was promulgated, also containing a few provisions on
the labor contract.'* One can wonder why the civil code did not contain
more information regarding these important contracts in the world of
labor."> This quandary is difficult to answer, as the preparatory works
or discussions of the civil code remain silent.!® There have been given a
number of explanations,'” but the most likely one can be found in the
liberal view on labor at that time.

12 The workers passport obviously had a disciplinary character, to limit the workers mo-
bility, which was beneficial both for the government as well for the employers. Act 22
Germinal X1, article 14.

13 The workers could not be hired for a period over a year. It was possible to foresee
exceptions for certain categories of workers, such as foremen, who could make a written
contract. Act 22 Germinal XI, article 15.

1 Tn general, all contracts had to be respected according to good faith (‘bonne foi’-article
1134). Further, article 1780 repeated the limitation of the labor contract in time. The
code also discussed the contract of rent of work (contrat de louage d’ouvrage), in article
1710 described as the contract whereby one party worked for another who paid for this.
(The terminology is not always very clear in the civil code: in article 1779 for example,
there is mention of the ‘louage d’ouvrage et d’industrie™: ‘Il y a trois espéces principales de
louage d’ouvrage et d’industrie: 1° Le louage des gens de travail qui s'engagent au service
de quelqu’un, 2° celui des voituriers, tant par terre que par eau, qui se chargent du trans-
port des personnes ou des marchandises, 3° celui des entrepreneurs d’ouvrages par suite
de devis ou marchés.” Heirbaut and Baeteman, 2004, p. 1765.)

15 In the 1801 project of civil code by Louis Costaz, there were some stipulations about
the necessary rules of interior order in the industry. Costaz foresaw in obligatory work
place regulations, made by the employers and to be obeyed by the workers. These sti-
pulations were not inserted in the final version of the civil code. Bodeux, 1896, p. 480.
16 Brand mentions Locré, Favard en Bousque. He points at the fact that the labor cont-
ract has not been discussed in the ‘Conseil d’état’. Brand, 2006, p. 67.

17 Some scholars try to explain it by pointing at the fact that there were plans for a
comprehensive Labor code (‘Code du travail’), of which the Decree of 1803 was only
the first step. (Cottereau, 2002, p. 1525.) This can explain why the code civil does not
provide much information about the labor contract. It raises the question, however, why
the authors of the civil code included these few rules tiberhaupt, when there was another
code to follow. Another possible explanation is the fact that the writers of the civil code,
Portalis, Tronchet, Bigot de Préameneu and de Maleville, due to lack of time, relied hea-
vily on the eighteenth-century lawyer Pothier. In his works, Pothier himself did not pay
much interest for the regulation of the labor contract, as this was part of administrative
law. (Biirge, 1991, p. 475.) Yet another explanation for the scarcity of labor regulations
in the civil code is more plausible: the labor relations at that time were foremost a local
issue, with different regulations in the different economic sectors. Because of this, there
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After the French revolution, workers saw themselves as ‘citizen-owners’
(‘citoyens-propriétaire’), who regarded their labor with absolute freedom.!®
The civil code only procured the contractual framework (article 1711).
Within this ‘legal box, the contract parties negotiated the labor con-
ditions (price, working conditions, etc.), without interference from the
state. This revolutionary shift has been described as the transition from
status to contract.”” In the old system, everything was fixed by corpo-
rate regulations, while the new system was very flexible and gave almost
total freedom to the contracting parties. Contractual freedom was the
cornerstone of labor relations throughout the nineteenth century, with
each worker as a ‘petit entreprenenr’, who negotiated with his soon-to-be
employer about labor and wage.

During the nineteenth century, new forms of industry and labor re-
lations emerged, but the legal framework, as described above, remained
the same, as the first Belgian railroad accident cases illustrate.?’ For the

was no need for national regulation. Several examples can illustrate this. For example,
the local administrations promulgated local industrial regulation, if necessary. Also, in a
number of industrialized departments, specific tribunals were installed to deal with the
local labor conflicts (‘conseils de prud’hommes’). (David, 1974, pp. 3—19; Olszak 1987,
pp. 101-119.)

18 Simitis, 2000, p. 187.

19 Veneziani applied this transition from ‘status’ to ‘contract’ on the labor contract. Vene-
ziani, 1986, pp. 31-72. According to Cornish, this transition from status to contract was
a long evolution that took several centuries. Cornish, 2010, p. 625.

20 Court of Appeal Brussels, 18 May 1868, Belgique Judiciaire 1868, 694-695; Cas-
sation 7 May 1869, Pasinomie 1869, I, pp. 330-338. To give one illustration: On 20
December 1864, Lammertyn, a train driver at the Belgian State railroads, died when
his locomotive collided with another train. The next year, on 29 March 1865, conduc-
tor Henri De Vos was condemned to one month imprisonment for this lethal accident.
Two years later, on 21 February 1867, Lammertyn’s widow started a lawsuit to remedy
the damage she and her children had suffered because of the death of her husband. This
lawsuit is very interesting because it offers a glimpse on the legal interpretation of the
underlying labor relations, by the judiciary. The Belgian State (defendant, owner of the
railroad and employer of Lammertyn) claimed that Lammertyn in exchange for his work
got his wage and additional benefits such as the right on a pension for him and his wi-
dow and children (‘en s'engageant a remplir 'emploi de machiniste au chemin de fer de
I'Etat’ and ‘par le motif que 'auteur des demandeurs était lui-méme employé de I'Etat et
qu'en cette qualité ses droits auraient été nettement définis et restreints au traitement de
son emploi, a la pension de retraite, 4 la pension pour cause d’infirmités accidentelles et
a la participation aux caisses de secours’. The fact that Lammertyn had agreed to work
for this wage and additional benefits, implied that he had accepted all the occupational
risks. (...) en acceptant 'emploi pénible et dangereux de machiniste au chemin de fer,
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Belgian judges, the labor relationship was nothing more than the ex-
change of work for wage (and benefits): ‘en leur payant le salaire, il ne fait
quacquitter le prix du travail, et la pension nwa pas pour objet la réparation
d’un dommage imprévi’ *' If a worker was injured during his occupation,
he or his relatives could, based on extra-contractual liability rules, sue the
employer to compensate the damage suffered. After all, the labor contract
was only the exchange of labor for wage, nothing more, nothing less. The
content of the labor contract was (only) the working power of the worker,
having a price in accordance with its exchange value.?? Labor as commo-
dity. In 1884, this very narrow interpretation of the labor contract was
contested by Charles-Xavier Sainctelette.

The 1884 theory of Charles-Xavier Sainctelette®

His starting point was (again) a railroad accident case.?* The Brussels
judges stated that the accident was due to the negligence of the rail-
road workers, but surprisingly, they did not base their decision on extra-
contractual liability law, as before, but on contractual liability law!* In a

auteur des demandeurs s’est soumis par avance aux dangers inséparables de cet emplof’).
As a result, he could not sue his employer when an accident occurred. (‘Ils trouvent dans
leurs salaires et dans la pension, le cas échéant, une compensation du dommage qu’ils
pourraient éprouver’.) Cassation 7 May 1869, Pasinomie 1869, I, 333. In another, similar
law suit before the civil tribunal of Li¢ge, the judges had a similar point of view: ‘LCEtat
objectait en outre que le salaire extraordinaire attribué aux machinistes du chemin de
fer, les pensions relativement considérables assurées a leurs familles, avaient précisément
pour but de compenser les chances qu'ils courent et mettaient la responsabilité de 'Etat a
couvert’. Civil tribunal Li¢ge 15 June 1872, Belgique Judiciaire 1873, 63.

21 Cassation 7 May 1869, Pasinomie 1869, 1, p. 338.

22 Veneziani, 1986, p. 57.

2 Already an article in 1883, but book with the elaboration of his theory dates from
1884.

24 On the night of 20 June 1880, sergeant-major Thibaut became victim of an unfortu-
nate accident: while leaning against a train door, the unlocked door opened and he fell
on the rails. He was heavily injured and filed a lawsuit against the Belgian State. On 20
November 1881 the Court of Appeal of Brussels ruled its decision, in favor of Thibaut.
Brussels 20 November 1881, Pas. 1882, II, 136.

% The judges wrote in their judgment that the administration of the Belgian railroads
had concluded a contract with Thibaut to transport him with all the care necessary to
warrant his safety. In this case, it was obvious that the Belgian State (as operator of rail-
roads) had neglected this task, so it had to pay damages, according the articles 1147 and
1149 of the civil code.
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number of following cases, the Court further developed this ‘contractual
obligation of guarantee’ for the railroads.?

In the same period, Charles-Xavier Sainctelette was Secretary for
Public Works (‘ministre de travaux publics) and as such responsible for
the administration of the Belgian Railroads.”” This made him aware of
these railroad accident lawsuits, which were likely at the forefront of his
thoughts. Why did the court not ground its decision on extra-contractual
liability law, as usual? Why did it apply contractual liability law? Could
this ‘obligation of guarantee’ be applied on other contracts? Again, case
law showed him the way. This time, a horrible railroad accident in Bas-
Silly led to a number of law suits against the Belgian State. Most plaintiffs
were passengers, who could base their action on the new ‘obligation of
guarantee’ principle, as established by earlier case law. The train driver
however, also victim of the accident, was forced to base his legal action
on extra-contractual liability law and so, he had to deliver the (difficult)
proof of a fault of the Belgian State as administrator of the Belgian Rail-
roads. For Sainctelette, this unequal treatment between the passengers
and the train driver made no sense.”®

It was the prelude to his new legal theory on ‘liability and guarantee’
(‘de la responsabilité et de la garantie). Essentially, Sainctelaitte general-
ized the ‘obligation of guarantee’-principle to all contracts. He started
from the division between obligations ‘out of contract and obligations
‘out of tort, between contractual and extra-contractual liability law. In
a number of cases, contractual law foresaw the use of a ‘guarantee’, to
prevent or compensate any damage. If damage arose out of non-contrac-
tual wrong-doing, then the terminology was liability (‘responsabilité). In
1883 he had already published a small article in the Belgique Judiciaire,

26 Sainctelette, 1884, p. 97.

%7 He was in office from 1878 till 1882.

28 To illustrate this: during the session of the Chamber of Representatives on 12 De-
cember 1883, within the context of a discussion of reform of the commercial code, Sain-
ctelette argued that all personnel of the Belgian Railroads had to be able to enjoy the
‘obligation of guarantee’-principle. Eudore Pirmez, the president of the commercial code
reform commission disagreed. He said that the ‘obligation of guarantee’principle only
applied to transportation contracts. The railroad personnel only constituted part of this
contract. Pirmez felt that railroad workplace accidents needed to be treated no different
than workplace accidents in the mines and the factories. In his opinion, it was wrong
to make an exception for one category of workers (railroad workers). He suggested the
workplace accident problem should be dealt with later.
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summarizing it as follows: ‘La garantie nait du contrat; la responsabilité,
de la loi d'ordre public *® Unfortunately, according to Sainctelette, in the
past, the legislator had not always been very accurate with this termi-
nology and ‘de la loi, la confusion a passé dans la jurisprudence et dans la
littérature’ 3°

After two introductory chapters describing the general principles of
his theory, Sainctelette applied it on a number of contracts involving the
transport of goods and passengers, the insurance contract, some minor
contracts such as the deposit contract and... the labor contract.

Sainctelette and the ‘modern’ labor contract

For his analysis of the labor contract, Sainctelette started from reality. He
stated that modern industry could not be compared with the old, artisa-
nal workshops. An artisan was a man who enjoyed great freedom in the
execution of labor, which he conducted with his own force, skills, taste,
personality, hands, etc. The modern industry on the contrary was not an-
thropocentric at all, as here the machinery was the most important. The
modern industry was also characterized by a division of labor, wherein
every worker played a specific role. The worker had become a soldier
or even almost a machine, Sainctelette claimed.’ By using the railroad
example, he showed that everything had to be organized into detail in
order to operate the complex mechanism in safety and every worker had
to fulfill his specific task with accuracy.’? Every little deviation could lead
to catastrophes. Workers had to be obedient and to do what they were
told.%

In his study Sainctelette only used the concept of ‘labor contract
once.** He primarily used the traditional terminology such as the ‘contrat
de louage de services', or descriptions such as ‘rapports entre patron et ouv-
rier’ . However, one should not attach too much importance to this. More
important is his interpretation of the content of this contract between

2 Sainctelette, 1883, p. 386.
30 Sainctelette, 1884, p. 10.
31 Sainctelette, 1884, p. 122.
32 ‘Le maitre doit régler jusque les moindres détails avec une précision et une suite ir-
réprochables’ Sainctelette, 1884, p. 122.

¥ Sainctelette, 1884, p. 122.

34 e ferai, dans le cours de cet Essai, Iapplication, aux actions nées du contrat de trans-

port et du contrat de travail (...)" Sainctelette, 1884, p. 39.
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employer and employee. Although Sainctelette claimed he did not want
to design a general theory on labor relations but only wanted to propose
a suitable solution for the problem of workplace accidents, we do find
in his study a clear interpretation of the labor contract.’> In his eyes,
this contract was much more than the mere exchange of work and wage.
Authority (‘surveillance, ‘autorité) of the employer and subordination
(‘subordination, dépendance directe) of the employee were also important
constitutive elements.

For Sainctelette, authority implied a number of things, such as the
right to give clear and specific orders, to design the workplace, to install
the machinery and to lead all operations involved.* In the labor contract,
the employer was the one with authority, while the worker was subordi-
nated. This subordination meant that the worker offered his services to
another, that he was no longer in charge of the operations and that he
worked in a specific environment organized by the employer. Also, the
benefits of his labor were not his, but the employer’s. Thus, this kind of
‘dependent worker’ was the exact opposite of the traditional indepen-
dent, artisanal worker.”

According to Sainctelette, the authority of the employer was linked
with a safety obligation. The employer had to make sure that his workers
could work in a safe environment. If he wanted to reduce this obligation,
he had to cut down his authority. In case law, one could find some ex-
amples of this safety obligation. To start with, employers were convicted
because they had instructed inexperienced children to perform dange-
rous tasks that were not suitable for their age. Also, the employer had
to take the necessary technical preventive measures, such as protective
shields over moving parts of the machinery, to protect workers against
their own clumsiness.

From retrospect, this interpretation of the labor contract appears very
modern. In fact, any Belgian lawyer will immediately recognize the defi-
nition of the labor contract as grounded in 1900: ‘the contract by which

% Sainctelette, 1884, p. 115.

36 “(...) que l'aurorité ne résulte pas seulement du droit de donner des ordres précis et
particuliers, elle est prouvée tout aussi bien par le droit de disposer 'ensemble du milieu
ol le fait le travail et de diriger 'ensemble de I'ceuvre’. Sainctelette, 1884, p. 153; see
also: ‘d’apres ses ordres, sous sa direction et sous son contréle’. Sainctelette, 1884, p. 116.
% According to Sainctelette, an independent worker was his own master, who worked
in his own environment, for his own account, with his own money and tools and on his
own risk. Sainctelette, 1884, p. 152.
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a worker commits himself to work under the authority of an employer in
exchange for a wage’>® One potential danger of this retrospective point of
view is that we would think of Sainctelette’s ideas as obvious. In 1884,
they were not. On the contrary, they were highly innovative.

In 2002, Cottereau wrote an article in the famous Annales.”® He clai-
med that in 1886, Ernest Désiré Glasson, a famous French professor who
specialized in civil law and legal history, published a text that was a rup-
ture with the old labor doctrine, because his ‘Le Code civil et la question
ouvriére dared to criticize the civil code and to ask for a legislative upda-
te.* Glasson wondered why the authors of the civil code had ‘forgotten’
the workers and he proposed the legislator to fill this gap. Another im-
portant accomplishment of Glasson was the introduction of a new legal
concept: the ‘labor contract’ (‘contrat de travail). Accordingly, Glasson
had borrowed this term from Emile Delecroix.! Cottereau spoke about
a dogmatic tour de force of Glasson: he explained that the French civil
code made a distinction between two categories, the ‘working contract
(‘contrat de lonage d’ouvrage’) and the ‘services contract (‘contrat de louage
de service’). The main distinction between these two categories was the
clear presence of subordination in the ‘services contract . By inspiring the
new ‘labor contract on the ‘services contract, the subordination element
was legally introduced in the majority of the labor relations.*? This was
an abrupt rupture with the past. After all, the absence of subordination
was an essential element in most labor relations after the French revo-
lution. At that time, the introduction of the principles of liberty and
independence in the world of labor was seen as a major achievement in
comparison with the dependency of the Ancien Régime labor relations.

The analysis of Cottereau is correct, with one important nuance: the
so-called ‘dogmatic tour de force was already applied earlier by our Sainc-

38 Act 10 March 1900.

¥ Cottereau, 2002, p. 1521-1557.

40 Glasson, 1886.

41 Delecroix was a lawyer from Lille in the North of France, who had written an article
in the 1885 Revue de la legislation des mines. Delecroix, 1885.

42 ‘Frt Cest Ia que résidait I'innovation du ‘contrat de travail’, au-dela du changement de
vocable: sous couvert de I'équation présupposée contrat de travail = louage de services,
tous les contrats de salariat étaient rabattus au rang du louage de services; il s'ensuivait
alors 'admission de la subordination comme catégorie juridique inhérente au contrat de
travail.” Cottereau, 2002, p. 1524. To learn more about the further development of the
concept ‘labor contract’ in French jurisprudence, see: Tholozan, 2004.

21



telette. The chronology is obvious. Sainctelette published his ideas in
1883—1884, while the texts from Glasson and Delecroix date from re-
spectively 1886 and 1885. Moreover, I have above explained how Sain-
ctelette came to his insights: inspired by Belgian railroad accident case
law, he developed a new theory, which he also applied to labor relations.*?

# For all clarity: Sainctelette was not the only one to come up with new solutions for
the existing workplace accident problem: his ideas were part of a larger, innovative ten-
dency in the Belgian-French legal world (and elsewhere: see Veneziani, 1986, pp. 31-72.
Specifically for Germany: see Becker, 1995). Already as soon as 20 May 1880, Vavaseur
published an article ‘De la responsabilité des accidents de fabrique’ in Le Droit (as quoted
by Sainctelette, Commission du travail, 1887, p. 260). Vavaseur had noticed the many
difficulties workers faced to be compensated for damage caused by a workplace accident.
He suggested to alter article 1780 of the civil code, in order to oblige the employer to
pay compensation, unless he could prove that the accident was due to a fault of the
worker himself. He wanted to add the following phrase: ‘Celui qui emploie les services
d’un autre doit garantie des accidents résultant du travail, & moins qu’il ne prouve que
les accidents sont dus 2 la faute de la victime’. This idea was soon adopted by Martin
Nadaud, who submitted on 29 May 1880 the first proposal regarding workplace ac-
cident accident compensation in the French parliament: ‘Lorsqu'un homme, louant son
travail 2 un autre homme, s'est blessé ou tué a son service, 'employeur sera de plein droit
responsable, & moins qu'il prouve que I'accident a été le résultat d’une faute commise par
la victime.’. In a previous life, Martin Nadaud (° 17 November 1815) had been worker —
and victim of a workplace accident himself: on 4 May 1831 he had fallen from the third
floor into the basement and had broken both of his arms. He had to recover for three
months and would forever be invalid. This personal experience explains his great interest
for workplace accidents (Aminot, 1978, pp. 109-127). It was the start of the French
parliamentary process that would finally result in the 1898 French labor insurance Act.
Another example of this specific legal “Zeitgeist’ was Marc Sauzet, who also developed a
new theory in 1883. (Sauzet, 1883) Inspired by the proposals in the parliament, he asked
himself: when an employer has contracted a worker for the exploitation of a dangerous or
unhealthy industry and this worker is victim of an accident or affected by an occupational
disease, what is then the employer’s responsibility? According to Sauzet, the answer to this
question could be found in contemporary French case law, which stated that employers
had to take all possible measures to warrant the worker’s safety. In the current system,
victims of a workplace accident had to prove their employer’s mistake. Sauzet disagreed
with this: he believed it should be the employer who had to prove he had taken all pos-
sible preventive measures and that the accident was due to coincidence or a mistake from
the worker himself. In other words, he developed independently the same ideas as Sain-
ctelette. Even though Sainctelette was not the only one to come up with new ideas, his
theory was very well balanced and offered an excellent legal alternative for the procedural
difficulties of workplace accident victims. Not surprisingly, his book was welcomed with
great enthusiasm by his colleagues. Eminent French scholars such as Labbé, Planiol, Pas-
caud and Demangeat showed their appreciation. It is Sainctelette himself who mentions
these names in his 1887 proposal (Commission du travail 1887, 261; see also Halpérin
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Finally, it can be mentioned that the contemporaries already acknowled-
ged the important role of Sainctelette in the development of these new
ideas.*

The merits of Sainctelette’s study lay first and foremost in its realistic
approach of things. Sainctelette started from the reality as he saw it in
daily life. L'examen du fair” From his background as practicing lawyer,
he criticized the unworldly scholars who never left their libraries.* Not
without a sense of humor, he tried to imagine how workers would react if
someone would tell them that the legal scholars taught their students that
the employer did not have authority over his workers. They would simply
laugh and ask how they suddenly became so fortunate.® More in general
he criticized legal scholars and called them conservatives.*” He especially
disliked the exegetic school, which he called ‘/z facheuse école du texte 48
This school considered legislation as the most important source of law.
The scholars limited themselves to comment on the existing codes, such
as the civil code, without taking the reality of a changing society into ac-
count. After all, to the legal exegete, society had to adapt to the law and
not the other way round.

Sainctelette on the contrary realized that the existing codes were not
perfect. If a problem arose which could not be solved by existing legisla-
tion, one should be a little creative, just like the British lawyers.”” After

2001, p. 271 and Saleilles, 1897, p. 13.) The theory of Sainctelette was even discussed
in German doctrine. Bolderndorff for example wrote that Sainctelette’s study was inte-
resting for specialists of French law, ‘obwohl auch andere Juristen das Studium derselben
nicht betreuen werden’ (Bslderndorff 1885). More in general the contractual theory led
to huge debates among legal scholars in France (Hesse, 1979, p. 23).

4 Joseph Blanc for example testified in his 1888 doctoral thesis: ‘M. Sainctelette, ancien
ministre de Belgique, & qui revient la mérite d’avoir le premier développé cette idée et de
sen étre fait 'apotre convaincu (...)", Blanc, 1888, p. 178.

4 “Voila ce que c'est d’écrire des livres de droit sans sortir de sa bibliotheéque. A force
de lire, on désapprend d’observer. Si sensé et si savant que 'on soit, on est exposé, par
lignorance volontaire ot 'on se tient du fait, a professer des choses invraisemblables’. In
this fragment, Sainctelette is criticizing Demolombe, one of the great French scholars of
the exegetic school. Sainctelette, 1884, p. 125.

4 ‘En leur disant que, a I'école de droit, cest un axiome que la surveillance de I'ouvrier
par le patron est presque toujours impossible. Ils demanderaient, en souriant, de quelle
fée la baguette magique leur aurait donc fait faire fortune.” Sainctelette, 1884, p. 126.
47-(...) de tempérament et d’habitude, les juristes sont conservateurs’. Sainctelette, 1884,
p- 49.

8 Sainctelette, 1884, p. 91.

4 Sainctelette, 1884, p. 47.
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all, law was nothing more than a problem-solving tool. When this tool
did not fit the job, it needed to be slightly modified to fulfill the new
expectations. In other words, Sainctelette had an instrumental view on
law. As such, he can be considered an early representative of the so-called
‘Ecole de la libre recherché scientifigue’, which would a decade later have
Francois Gény as its most important representative.

A schism in Belgian case law

Sainctelette’s theory soon led to a schism in Belgian case law.>® All judges
recognized that there was a contract underlying the labor relations, but
the interpretation of it was very different. In the traditional, conservative
vision, the contract of rent of work meant only work in exchange for
wage. This minimalistic interpretation was the result of a literally, legal
exegetic lecture of the ‘contrat de louage d'ouvrage’ in the civil code. In the
modern, progressive vision, the ‘contrat de louage de services received a
broader interpretation and the concrete labor conditions were also taken
into account.

5% In its 1886 judgment, the Cassation Court said that the obligation of guarantee did
not make part of the essential elements of the ‘contrat de louage’, as the legislation did
not mention this. Therefore, the employer was not held to offer an absolute protection
to the employee. In short, Cassation rejected the Sainctelette theory. If the relatives of a
workplace accident victim wanted to get compensation from the Belgian state (or other
employers) then they had to deliver the necessary proof of a fault from the employer
based on extra-contractual liability law. (Cassation 8 January 1886, Belgique Judiciaire
1886, 129-135). This opinion was shared by a number of other courts and tribunals.
Nevertheless, at the same time, there were also a number of judges that stood positive
towards Sainctelette’s new theory and they granted compensation to the victims of a
workplace accident or their relatives, based on the underlying labor contract and its pre-
sumed legal consequences: Commercial tribunal Mons 29 April 1885, Belgique Judiciaire
1885, 572-573, with comment from Sainctelette; Court of Appeal Liege 18 June 1885,
Belgique Judiciaire 1885, 998-999, with comment from Sainctelette; Court of Appeal
Brussels 2 November 1885, Belgique Judiciaire 1885, 1544—1546, with comment from
Sainctelette; Court of Appeal Brussels 12 November 1885, Belgique Judiciaire 1885,
1553-1554; Tribunal Mons 14 November 1885, Belgique Judiciaire 1885, 1554—1556;
Tribunal Charleroi 29 November 1885, Pasinomie 1886, III, 117; Commercial Tribu-
nal Brussels, 28 April 1885, Belgique Judiciaire 1885, 571-572; Commercial Tribunal
Antwerp 21 September 1885, Belgique Juciaire 1885, 1556—1557; Tribunal Brussels 29
December 1884, Belgique Judiciaire 1885, 8; Tribunal Namur 24 December 1884, Belgi-
que Judiciaire 1885, 14; Tribunal Brussels 25 April 1885, Belgique Judiciaire 1885, 569.

24



This different interpretation implied a number of far reaching conse-
quences. To the traditionalists, the worker had knowledge about the job
content at the moment the contract was made. Thus, he not only knew
what he was hired to do, but he also agreed on the risks that accompanied
the specific labor. In other words, there was an acceptance of labor risks.
Moreover, the risk was included in the wage. To the progressives on the
other hand, it was impossible for the worker to foresee all risks, for he was
put in a strange environment created by somebody else. So, he could not
accept the risks unknown to him beforehand.

These two views in case law differed also on the authority of the em-
ployer. In the traditional vision, the employer had a certain authority
towards the worker, but this authority was limited. After all, the worker
had a complete freedom to conduct his daily tasks and it was impossible
for the employer to have a constant supervision and control over all of
his many workers. Sainctelette and his followers in the judiciary had a
completely different vision on authority. In the modern industry, workers
did not have any freedom at all. Their labor task was clearly defined and
was part of a complex production process, which left utterly few freedom
to conduct the way they pleased to.

These diametric opposed attitudes towards the labor agreement in re-
gards to the acceptance of risk and authority, had a direct impact on the
question of guarantee. To the traditionalists, the employer had no cont-
ractual obligation of guarantee at all because there was no legal ground
for this in the civil code. He had to take a number of precautions, but
this obligation was just an application of the principle that he had to
behave as a ‘good housefather’, to prevent others from being hurt (= the
normal extra-contractual liability rule). To the progressives, the obliga-
tion of guarantee was an integral part of the modern labor contract and
the natural pendant of the labor risks to which the worker was exposed.

Put into a broader perspective, the conservatives opted for an abstract
legal, a-contextual approach towards labor relations. They applied the le-
gal rules on the concrete cases, without taking the underlying reality into
account. “Dura lex, sed lex.” These judges were not estranged from reality,
but they preferred to hold to the rules, because they believed it to be their
role. In other words, they were legists. One example can illustrate this: in
the Masy Case, the judges from the Brussels Tribunal declared that judges
had to apply legislation, as intended by the legislator.’" Their task was not

51 Brussels 7 August 1884, Belgique Judiciaire 1885, 1-6.
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to make new interpretations themselves, contra legem, how humane and
noble their intentions.

The progressives on the other hand opted for a pragmatic-juridical,
contextual approach. They felt less bound by the literal text of the civil
code and they had an eye for social reality. They understood, just as Sainc-
telette did, that the traditional legal view on the labor relationship was
outdated and that there was a need to give a new content to the labor
contract. In the existing system, workplace accident victims all too often
remained helpless because of the heavy burden of proof which rested on
their shoulders.

The conservative, traditional tendency in the judiciary would win the
battle. The Cassation court ordered the judiciary to continue seeing the
labor contract as a ‘louage d'ouvrage, the sheer rental of work, in which
work was exchanged for money.>” This was the result of a literal, exegetic
reading of the civil code and a minimalistic interpretation of the labor re-
lation.>® Nothing less and certainly nothing more. When a worker cont-
racted with an employer, he accepted voluntary all working conditions,
included all the risks that accompanied labor. In other words, the worker
accepted the professional risks.”¥ Moreover, part of his wage had to be
seen as a premium to cover these risks. The Sainctelette theory was thus
rejected, as it did not fit in the exegetic reading of the civil code. The only
way for his theory to become reality was through legislation.

52 Cassation 6 January 1886, Belgique Judiciaire 1886, 129-135.

53 ‘Attendu que le louage d’ouvrage qui sest, en effet, conclu entre Masy et I'Etat, est, sui-
vant la définition de la loi, un contrat par lequel I'une des parties s’engage a faire quelque
chose pour 'autre moyennant un prix convenu entre elles. Que les seules obligations du
maitre sont donc de mettre 'ouvrier & méme de faire 'ouvrage dans les conditions prévues
par le contrat et de lui payer le salaire stipulé.” Brussels 7 August 1884, Belgique Judiciaire
1885, 3. Attendu qu'aucune disposition de loi ne définit ni ne précise la garantie que
peut devoir le maitre & louvrier quant & de semblables dangers.” Cass. 6 January 1886,
Belgique Judiciaire 1886, 134.

5 ‘Quessi le travail est dangereux, comme celui d’'un garde-convoi, d’'un machiniste, d’'un
ouvrier mineur, d’'un marin, cest précisément pour le faire que louvrier sengage, qu’il en
connait les périls et consent librement & s’y exposer.” Brussels 7 August 1884, Belgique Ju-
diciaire 1885, 3; ‘Que celui-ci (= the worker) a accepté en connaissance de cause le travail
qu'on lui a proposé et s'est soumis de son plein gré, en vue des avantages qu'il stipulait,
aux dangers inhérents a ce genre d’ouvrage.” Brussels 2 November 1885, Belgique Judi-
ciaire 1885, 1545; ‘La victime a parfaitement connu tous les dangers de 'emploi quelle
avait sollicité et elle en a retenu pour elle tous les risques.” Requisitoir van eerste advocaat-
generaal Mesdach de ter Kiele. Cass. 6 januari 1886, Belgique Judiciaire 1886, 130.
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The 1900 Labor Contract Act

On 24 January 1891, a commission was installed to write a project on
the labor contract.”® In their project, they defined the labor contract as
follows:>® “The rent of services from workers or servants is a contract by which
they engage to accomplish a task or services under the authority, the direction
or the surveillance of an industrialist or employer, or the chief of a household,
in exchange for a retribution by them. The commissioners noted that the
essential point of this definition was that the work had to be done under
the authority, direction and surveillance of an employer.’” This element of
authority of the employer in the execution of the contract was crucial to
distinguish the labor contract from other kind of contracts. In other words,
the commissioners adopted Sainctelette’s insights in their proposal.’® This
was also the case in the 1896 and 1898 proposals,” and finally also in

5> ‘La Commission sera amenée A étendre son examen aux diverses formes d’assurances
des risques ouvriers, proposées en Belgique et a 'étranger été méme admises dans la é-
gislation de certains pays; mais 'objet essentiel de sa mission est I'avant-projet d’une loi
sur le contrat de louage de services, (...). Commission instituée aupreés du département
de la justice pour la préparation de I'avant-projet d’une loi destinée & régler les effets du
contrat de louage des ouvriers et des domestiques. Proces-verbaux des séances. Projet de
loi. Rapport. Parliamentary pieces Chamber 1891-92, nr. 13, 17 November 1891, p. 5.
% ‘Le louage de services des ouvriers et des domestiques est un contrat par lequel ils
sengagent & accomplir un travail ou un service sous 'autorité, la direction et la surveil-
lance d’un chef d’industrie ou patron, ou d’un chef de ménage, moyennant une rétribu-
tion & fournir par ceux-ci.” Commission instituée aupres du département de la justice
pour la préparation de I'avant-projet d’'une loi destinée 2 régler les effets du contrat de
louage des ouvriers et des domestiques. Proces-verbaux des séances. Projet de loi. Rap-
port. Parliamentary pieces Chamber 1891-92, nr. 13, 17 November 1891, p. 36.

57 ‘Le point essentiel 4 noter dans la définition de larticle ler, cCest que le travail ou le
service doit se faire sous I'autorité, la direction et la surveillance d’un chef.’

58 In their motivation, they refer explicitly to Sainctelette: ‘Le texte de la loi empéchera
ainsi de se produire 'équivoque out M. de Courey (Le droit et les ouvriers) est tombé
dans sa critique du syst¢me de M. Sainctelette, et que celui-ci a rectifiée suffisamment,
a l'avance, dans son ouvrage, Responsabilité et Garantie, p. 119 n° 5, 120 n° 6, 153 n°
16, puis dans ses brochures. Proposition de lois, p. 18, et Accidents de travail, pp. 14 et
suiv. Commission instituée aupres du département de la justice pour la préparation de
Pavant-projet d’une loi destinée & régler les effets du contrat de louage des ouvriers et des
domestiques. Procés-verbaux des séances. Projet de loi. Rapport. Parliamentary pieces
Chamber 1891-92, nr. 13, 17 November 1891, p. 58.

5 Projet de loi sur le contrat de travail, Parliamentary Pieces Chamber, 27 November
1896, n° 26; Projet de loi sur le contrat de travail, Parliamentary Pieces Chamber, 24
February 1898, n° 7.

27



the 1900 Act, of which the first article proclaimed: ‘7he present act deals
with the contract by which a worker agrees to work under the authority, the
direction and the surveillance of an industrialist or employer, in exchange for
a remuneration to be delivered by the latter’® In execution of this principle
of authority, the worker had to execute his labor as a pater familias, when,
where and how was convened and he had to act accordingly to the orders
and instructions that had been given by his superior.®! As such, the subor-
dination of the worker had become an integral part of the labor contract,
just as Sainctelette had explained in his 1884 theory.? In return, authority
included the acceptance that labor was not just a commodity.%?

Surprisingly enough, adding the element of authority (and subordina-
tion) in 1900 did not change fundamentally the nature of the Belgian
labor contract, as it was only recognition of reality. Also, acknowledging
the presence of authority and subordination did not change the funda-
mental liberal character of the labor contract.®* The 1900 labor contract
was as liberal as the preceding one, in the sense that it remained a con-
tract between two so-called ‘equal’ parties. In reality, this was of course a
legal fiction: the employer remained the strong party that could impose
his conditions to a weaker party, the worker...

60 ‘La présente loi régit le contrat par lequel un ouvrier s'engage a travailler sous 'autorité,
la direction et la surveillance d’un chef d’entreprise ou patron, moyennant une rémunéra-
tion a fournir par celui-ci (...)” Labor Contract Act, article one.

61 Articles 8-10 Labor Contract Act. He had also to respect the rules and good manners.
He was forbidden to do anything that could hurt his own safety of that of his co-workers
or others. He also had to keep the tools and the raw materials in good order and could be
held liable if these got destroyed because of his wrongdoing.

62 I faut noter, a larticle 8, la disposition qui fait & louvrier le devoir d’agir conformé-
ment aux ordres et aux instructions qui lui sont donnés par le chef d’entreprise ou ses pré-
posés, en vue de 'exécution du contrat. Ces derniers mots ont leur importance: ils mar-
quent que la subordination de 'ouvrier, vis-a-vis du chef d’entreprise, est contenue tout
entiére, au point de vue juridique, dans les bornes du contrat méme. C’est ainsi qu'il faut
entendre, en droit, 'autorité patronale dont parle l'article 1¢".” Labor Contract Act, p. 83.
% ‘Au point de vue du droit strict, le patron n’est pas libéré par cela seul qu'il paye le
salaire convenu; le contrat de travail nest point assimilable & une vente de marchandises:
la prestation de travail met en jeu la personnalité méme, physique et morale, de I'ouvrier.”
Labor Contract Act, p. 84.

64 As Secretary Cooreman put it in the Chamber:‘Un autre caractéristique du projet de
loi, Cest le respect de la liberté et de I'égalité juridique des contractants. Le contrat de
travail est une convention synallagmatique ot les obligations sont réciproques et établies
avec tout le parallélisme que comportent les relations juridiques des parties en présence.’
Parliamentary debates Chamber, 24 February 1899, p. 693.
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Conclusion

In 1900, the juridical fiction of ‘labor as commodity was finally abando-
ned in Belgium, for a more realistic approach towards wage labor.®> As
has been illustrated in this contribution, the introduction of ‘authority
and subordination’ in the modern Belgian labor contract is undeniable a
legacy of Sainctelette and his original 1884 theory. This way, the Belgian
case certainly deserves a place in Kumlien’s comparative analysis of the
historical emergence of the employee’s duty of obedience.
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